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T^DER  OFFERS 

Proposed  Rules  and  Schedule 

AGENCY:  Securities  and  Exchange 
Commission. 

ACTION:  Proposed  rules  and  sched¬ 
ule. 

SUMMARY:  The  Commission  is  with¬ 
drawing  certain  proposed  rulemaking 
published  in  1976  and  is  publishing  for 
comment  certain  proposed  rules  and  a 
related  schedule  which  pertain  to 
tender  offers.  If  adopted,  these  new 
proposals  would  implement  and  aug¬ 
ment  the  present  statutory  require¬ 
ments  by  providing  specific  filing,  de¬ 
livery  and  disclosure  requirements 
non-exclusive  dissemination  provisions 
and  additional  substantive  regulatory 
protections  with  respect  to  certain 
tender  offers  as  well  as  particular  anti¬ 
fraud  provisions  which  would  apply  to 
any  tender  offer.  These  proposals  are 
necessary  and  appropriate  in  the 
public  interest  and  for  the  protection 
of  investors  because  of  the  increased 
occurrence  of  tender  offers;  their 
impact  on  securities  markets  and  on 
corporate  control:  the  dynamic  nature 
of  these  transactions  and  the  need  to 
ensure  a  balance  between  the  interests 
of  the  person  making  a  tender  offer 
and  the  management  of  the  company 
whose  securities  are  being  sought 
while  providing  disclosure  and  sub¬ 
stantive  protections  to  shareholders 
making  investment  decisions  in  the 
context  of  tender  offers.  The  propos¬ 
als  are  part  of  the  Commission’s  on¬ 
going  program  to  replace  its  emergen¬ 
cy  rules  under  the  Williams  Act  with  a 
comprehensive  regulatory  framework 
with  respect  to  tender  offers. 

DATE:  Comments  must  be  received  on 
or  before  March  30,  1979 

ADDRESS:  Comments  should  be  sub¬ 
mitted  in  triplicate  to  George  A.  Fitz¬ 
simmons,  Secretary,  Securities  and  Ex¬ 
change  Commission,  500  North  Capitol 
Street,  Washington,  D.C.  20549.  Com¬ 
ment  letters  should  refer  to  File  No. 
S7-770.  All  comments  received  will  be 
available  for  pulbic  inspection  and 
copying  in  the  Commission’s  Public 
Reference  Room,  1100  L  Street,  NW., 
Washington,  D.C.  20549. 

FOR  FURTHER  INFORMATION 
CONTACT: 

John  Huber,  Office  of  the  General 
Counsel  (202-755-1280)  or  John 
Granda,  Division  of  Corporation  Fi¬ 
nance  (202-755-1750),  Securities  and 


Exchange  Commission,  500  North 

Capitol  Street,  Washingrton,  D.C. 

20549. 

SUPPLEMENTARY  INFORMATION: 
The  Commission  today  withdrew  cer¬ 
tain  proposals  contained  in  Securities 
Exchange  Release  No.  12676  (August 
2,  1976)  (41  FR  33004)  (the  “1976  Re¬ 
lease’’)  and  published  for  comment 
new  proposed  rules  and  a  related 
schedule  and  technical  amendments  to 
current  rules  and  schedules  pursuant 
to  Sections  2,  17  and  19  of  the  Securi¬ 
ties  Act  of  1933  (the  “Securities  Act”) 
[15  U.S.C.  77a  et  seq.,  as  amended  by 
Pub.  L.  No.  94-29  (June  24,  1975)1  and 
Sections  3(b),  10(b),  13(d),  14(d),  14(e) 
and  23(a)  of  the  Securities  Exchange 
Act  of  1934  (the  “Exchange  Act”)  [15 
U.S.C.  78a  et  seq.  as  amended  by  Pub. 
L.  No.  94-29  (June  24,  1975)1  with  re¬ 
spect  to  tender  offers.  If  adopted, 
these  proposals  would  implement  and 
augment  the  present  statutory  re¬ 
quirements  by  providing  specific  filing 
and  disclosure  requirements,  dissemi¬ 
nation  provisions,  and  additional  sub¬ 
stantive  protections  with  respect  to 
certain  tender  offers  as  well  as  partic¬ 
ular  antifraud  provisions  applicable  to 
any  tender  offer, 

•rhese  proposals  are  not  applicable 
to  presently  pending  tender  offers  or 
to  any  tender  offer  commenced  prior 
to  the  actual  adoption  and  effective¬ 
ness  of  the  proposals  contained  herein. 
Recognizing  the  need  for  permanent 
rulemaking  in  this  important  area,  the 
Commission  will  endeavor  to  expedite, 
to  the  extent  feasible,  the  rulemaking 
process  and  presently  anticipates  final 
rulemaking  action  on  these  proposals 
by  June  30,  1979.  The  proposals  are 
based  in  part  on  the  record  in  the 
Commission’s  Public  Fact  Finding  In¬ 
vestigation  in  the  Matter  of  Beneficial 
Ownership,  Takeovers  and  Acquisi¬ 
tions  by  Foreign  and  Domestic  Per¬ 
sons  (“Tender  Offer  Hearings”),*  The 
1976  Release,  the  111  comment  letters 
received  in  response  to  the  1976  Re¬ 
lease.  judicial  decisions  and  the  Com¬ 
mission’s  experience. 

The  Commission’s  primary  mandate 
under  the  federal  securities  laws  is  to 
protect  investors  and  to  act  in  the 
public  interest.  In  the  context  of 
tender  offers,  the  Commission  is  em¬ 
powered  to  require  full  and  fair  disclo¬ 
sure  for  the  benefit  of  investors  and  to 
permit  both  the  person  making  the 
tender  offer  (the  “bidder”)  and  the 
management  of  the  company  whose 
securities  are  being  sought  (the  “sub¬ 
ject  company”)  an  equal  opportunity 
to  fairly  present  their  positions.  The 
Commission  is  mindful  that  any  effort 
to  benefit  investors  in  this  area  should 
seek  to  avoid  tipping  the  balance  of 
regulation  in  favor  of  either  the 


‘Securities  Act  Release  Nos.  5529  (Sep¬ 
tember  9.  1974)  (39  FR  33935)  and  5538  (No¬ 
vember  5,  1974)  (39  FR  41223). 


bidder  or  the  subject  company.  Ac¬ 
cordingly,  the  Commission  has  re-ex¬ 
amined  the  present  regulatory  frame¬ 
work,  revised  certain  of  the  proposals 
contained  in  the  1976  Release,*  includ¬ 
ed  other  proposals  and  is  publishing 
the  proposals  set  forth  in  this  release 
for  comment. 

The  proposals  include  a  definitional 
framework  which  will  clarify  the 
meaning  of  terms  frequently  used  in 
proposed  Regulations  14D  and  14E 
and  will  provide  a  definition  of  the 
term  “commencement”  of  a  tender 
offer,  which  is  essentially  equivalent 
to  the  date  a  tender  offer  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers. 

With  respect  to  Schedule  14D-1 
which  W£«  adopted  in  1977,®  the  pro¬ 
posals  would  establish  a  system  of  fil¬ 
ings  of  such  schedules  and  amend¬ 
ments  thereto  with  the  Commission 
and  deliveries  to  certain  interested 
persons  which  would  be  predicated  on 
the  date  of  commencement  of  a  tender 
offer  and  would  not  require  an  initial 
filing  with  the  Commission  prior  to 
the  date  the  tender  offer  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers.  Rather  than  establish  a  specific 
time  for  such  filings,  the  proposal  gen¬ 
erally  permits  a  filing  to  be  made  as 
soon  as  practicable  on  the  date  of  com¬ 
mencement  or,  with  respect  to  amend¬ 
ments,  on  the  date  the  material 
change  or  additional  tender  offer  ma¬ 
terial  is  first  published,  sent  or  given 
to  security  holders.  This  filing  stand¬ 
ard  is  designed  to  create  an  efficient 
system  in  conformity  with  the  Wil¬ 
liams  Act  which  will  not  unduly 
burden  bidders.  In  addition,  the  pro¬ 
posals  which  would  provide  for  the 
prompt  communication  of  information 
regarding  tender  offers  to  trading 
markets  are  intended  to  assist  national 
securities  exchange  and  the  National 
Association  of  Securities  Dealers,  Inc, 
(the  “NASD”)  in  carrying  out  their  re¬ 
sponsibilities  of  self  regulation  under 
the  federal  securities  laws. 

In  addition  to  establishing  compre¬ 
hensive  disclosure  requirements  appli¬ 
cable  to  any  tender  offer  subject  to 
Section  14(d)  of  the  Exchange  Act,  the 
proposals  would  also  provide  a  frame¬ 
work  for  disseminating  cash  tender 
offers  and  amendments  thereto  to  se¬ 
curity  holders.  These  proposals  would 
add  content  and  clarity  to  the  term 
“published,  sent  or  given”  to  security 
holders  and  are  intended  to  afford  a 
greater  number  of  shareholders  the 
opportunity  to  receive,  consider  and 


*  While  certain  of  the  proposals  contained 
herein  and  which  were  included  in  the  1976 
Release  could  have  been  adopted  without 
re-publication  for  comment,  the  Commis¬ 
sion  chose  not  to  do  so.  See  discussion  of 
Development  of  Rulemaking  Proposals, 
below. 

‘Release  No.  34-13787  (July  21.  1977)  (42 
FR  38341)  (the  “1977  Release”). 


FEDERAL  REGISTER,  VOL  44,  NO.  33— THURSDAY,  FEBRUARY  15,  1979 


evaluate  the  disclosure  required  by 
other  proposals.  Three  non-exclusive, 
non-mandatory  methods  of  dissemi¬ 
nating  cash  tender  offers  would  be 
provided:  long-form  publication;  sum¬ 
mary  publication;  and  the  use  of  stock¬ 
holder  lists  and  security  position  list¬ 
ings  ("stockholder  lists”).  To  ensure 
the  efficient  operation  of  the  stock¬ 
holder  list  method,  a  procedure  would 
be  established  under  which  the  bid¬ 
der’s  tender  offer  materials  would  be 
mailed/transmitted  to  security  holders 
either  by  the  bidder  who  is  furnished 
with  such  lists  or  by  the  subject  com¬ 
pany  which  would  conduct  the  mail¬ 
ing/transmittal  pursuant  to  such  lists. 
The  choice  as  to  the  method  used 
would  be  at  the  option  of  the  subject 
company.  The  bidder  would  be  solely 
responsible  for  the  disclosure  dissemi¬ 
nated  by  the  use  of  stockholder  lists 
and  for  the  expenses  incurred  by  the 
subject  company  in  complying  there¬ 
under.  The  option  to  the  subject  com¬ 
pany  embodied  in  the  stockholder  list 
proposal  is  in  contrast  with  the  com¬ 
parable  proposal  in  the  1976  Release 
which  envisioned  direct  access  to  such 
lists  by  the  bidder. 

To  further  ensure  that  investors 
have  an  adequate  opportunity  to  con¬ 
sider  communications  from  the  bidder 
as  well  as  the  subject  company  in  de¬ 
ciding  whether  to  tender  to  the  bidder, 
sell  into  the  market  or  hold  part  or  all 
of  their  securities,  the  Commission  is 
also  proposing  rules  that  would:  re¬ 
quire  all  tender  offers  to  remain  open 
for  at  least  30  business  days  and  for  at 
least  ten  business  days  after  any  in¬ 
crease  by  the  bidder  in  the  offered 
consideration;  provide  withdrawal 
rights  for  shares  deposited  by  inves¬ 
tors  during  the  first  fifteen  business 
days  of  an  offer  and  an  additional  10 
business  days  in  the  event  of  a  compet¬ 
ing  offer;  and  permit  bidders  to  extend 
pro  rata  acceptence  rights  for  periods 
in  excess  of  those  required  by  Section 
14(d)(6). 

In  order  to  prevent  circiunvention  of 
the  remedial  purposes  of  the  "best 
price  rule”  embodied  in  Section 
14(d)(7)  of  the  Exchange  Act,  certain 
purchases  by  a  bidder  or  its  affiliates 
during  a  forty  business  day  period  fol¬ 
lowing  the  bidder’s  tender  offer  would 
be  integrated  with  purchases  made 
during  the  tender  offer  solely  for  pur¬ 
poses  of  that  Section. 

The  Commission  is  also  proposing 
other  provisions  which  would  require: 
prompt  status  reports  whenever  the 
length  of  a  tender  offer  is  extended; 
and  payment  for  or  return  of  deposit¬ 
ed  securities  as  soon  as  reasonably 
practicable  after  the  tender  offer’s  ter¬ 
mination. 

The  Commission  has  also  re-exam¬ 
ined  the  present  disclosure  require¬ 
ments  relating  to  subject  companies 
and  other  persons  making  a  solicita- 
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tion  or  recommendation  in  connection 
with  a  tender  offer  subject  to  Section 
14(d)  and  is  now  proposing  a  rule  and 
a  new  Schedule  14D-10  [17  CFR 
240.14d-101]  which  would  replace  cur¬ 
rent  Rule  14d-4  [17  CFR  240.14d-4] 
and  Schedule  14D  [17  CFR  240.14d- 
101],  respectively.  While  expanded  dis¬ 
closure  would  be  required  by  the  pro¬ 
posed  schedule,  the  persons  required 
to  file  with  the  Commission,  deliver  to 
certain  interested  persons  and  dissemi¬ 
nate  the  expanded  disclosure  to  secu¬ 
rity  holders  would  be  more  limited 
than  imder  the  current  rule.  The  limi¬ 
tation  on  the  types  of  persons  who 
must  file  a  proposed  Schedule  14D-10 
represents  an  effort  by  the  Commis¬ 
sion  to  avoid  unnecessary  regulation  in 
the  context  of  tender  offers.  It  should 
be  noted,  however,  that  while  a  per¬ 
son’s  communication  may  not  be 
within  the  purview  of  the  proposed 
rule,  it  would  be  subject  to  Section 
14(e)  of  the  Exchange  Act. 

Finally,  the  Commission  is  proposing 
a  rule  which  is  designed  to  curb  a  seri¬ 
ous  abuse  in  tender  offer  practice  by 
certain  persons  trading  in  subject  com¬ 
pany  securities  prior  to  the  bidder’s 
announcement  of  an  intention  to 
make  a  tender  offer.  Any  person  who 
knows  or  has  reason  to  believe  on  the 
basis  of  non-public  information  re¬ 
ceived  directly  or  indirectly  from  a 
bidder  that  the  bidder  will  make  a 
tender  offer  would  be  required  to 
make  a  public  annoimcement  of  such 
information  and  its  source  before  pur¬ 
chasing  any  subject  company  security 
or  option  to  purchase  such  a  security. 

In  order  to  facilitate  the  public  com¬ 
ment  process,  this  release  contains;  a 
brief  discussion  of  the  provisions  and 
legislative  history  of  the  Williams  Act 
with  respect  to  tender  offers;  back¬ 
ground  information  concerning  the  ad¬ 
ministrative  development  of  the  pro¬ 
posals  contained  herein;  a  synopsis  of 
the  proposals,  which  includes  an  over¬ 
view  of  their  application  and  oper¬ 
ation;  and  additional  requests  for 
public  comment  with  respect  to  cer¬ 
tain  specific  and  general  items  of  in¬ 
quiry.  While  the ‘synopsis  is  intended 
to  assist  in  a  better  understanding  of 
the  proposals,  attention  is  directed  to 
the  proposals  themselves  for  a  more 
complete  understanding  of  the  propos¬ 
als. 

I.  Statutory  Background 

The  Williams  Act  Amendments  to 
the  Exchange  Act  provided  for  federal 
regulation  of  tender  offers.  Section 
14(d)  provides  filing  and  disclosure  re¬ 
quirements  as  well  as  substantive  regu¬ 
latory  protections  for  certain  tender 
offers. ‘The  broad  antifraud  provisions 


^Section  14(d)  of  the  Exchange  Act  is  ap¬ 
plicable  to  classes  of  equity  securities  which 
are  registered  pursuant  to  Section  12  of  the 
Exchange  act.  or  which  would  have  been  re- 
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of  Section  14(e)  are  applicable  to  any 
tender  offer. 

Generally,  Section  14(d)  makes  it 
unlawful  for  any  person  (or  group  of 
persons)  to  make  a  tender  offer  for  or 
request  or  invitation  for  tenders  of 
such  securities  which,  if  successful, 
would  result  in  that  person  being  the 
direct  or  indirect  beneficial  owner  of 
more  than  5  percent  of  a  class  of  cer¬ 
tain  equity  securities  unless  that 
person,  at  the  time  of  publication  or 
distribution  of  the  tender  offer,  has 
filed  with  the  Commission  a  statement 
disclosing  the  information  specified  in 
Section  13(d)  as  well  as  such  other  in¬ 
formation  required  by  the  Commis¬ 
sion’s  rules.  Among  other  things.  Sec¬ 
tion  14(d)  also  contains  regulatory 
provisions  relating  to  shareholders’ 
withdrawal  rights  and  their  pro  rata 
acceptance  rights,  as  well  as  the  bid¬ 
der’s  obligation  to  treat  all  tendering 
shareholders  equally  with  respect  to 
any  increase  in  the  offered  considera¬ 
tion.  Section  14(d)4  requires  that  all 
offers  be  made  in  accordance  with 
rules  adopted  by  the  Commission.  Sec¬ 
tion  14(e)  which  is  applicable  to  all 
tender  offers  and  recommendations  re¬ 
lated  thereto,  makes  it  unlawful  for 
any  person  to  make  any  untrue  state¬ 
ment  of  a  material  fact  or  to  omit  to 
state  any  necessary  fact  or  to  engage 
in  any  fradulent,  deceptive  or  manipu¬ 
lative  acts  or  practices  in  connection 
with  any  actual  or  planned  tender 
offer. 

In  passing  the  Williams  Act,  Pub.  L. 
90-439,  in  1968,  Congress  recognized 
that  although  "takeover  bids  should 
not  be  discouraged,”*  regulation  of 
tender  offers  was  necessary  for  the 
purposes  of  disclosure  of  material  in¬ 
formation  and  substantive  protection 
to  investors.*  The  approach  was  con¬ 
sidered  necessary  because; 

The  competence  and  integrity  of  a  compa¬ 
ny’s  mangement  and  of  those  persons  who 
seek  management  positions,  are  of  vital  im¬ 
portance  to  stockholders.  Secrecy  in  this 
area  is  inconsistent  with  the  expectations  of 
the  people  who  Invest  in  the  securities  of 
publicly  held  corporations  and  impair  public 
confidence  in  securities  as  a  medium  of  in¬ 
vestment.’ 

Congress  also  heard  testimony  about 
the  need  to  provide  adequate  commu¬ 
nication  with  the  shareholders  and  to 
insure  sufficient  time  to  make  an  in¬ 
vestment  decision  in  order  to  avoid 
undue  pressure  on  shareholders 
during  a  tender  offer.* 


quired  to  be  registered  pursuant  to  that  Sec¬ 
tion  except  for  a  specific  statutory  exemp¬ 
tion  for  iiuurance  companies  or  which  have 
been  issued  by  a  closed-end  investment  com¬ 
pany  registered  under  the  Investment  Com¬ 
pany  Act  of  1940. 

*S.  Kept.  No.  550,  90th  Cong.,  1st  Sess.  3 
(1967)  (“1967  Senate  Report”). 

•Id.  at  1. 

’Id.  at  2. 

•See  generally,  testimony  of  Hon.  Manuel 
F.  Cohen,  Chairman  SEC.  Hearings  on  S. 

Footnotes  continued  on  next  page 
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However,  In  adopting  this  approach 
Congrress  was  aware  of  the  positions  of 
the  bidder  and  the  company  whose  se¬ 
curities  are  being  sought  in  a  tender 
offer*  and  therefore  took: 

*  *  *  extreme  care  to  avoid  tipping  the 
balance  of  regulation  either  in  favor  of  man¬ 
agement  or  in  favor  of  the  person  making 
the  takeover  bid.  The  bill  is  designed  to  re¬ 
quire  full  and  fair  disclosure  for  the  benefit 
of  investors  while  at  the  same  time  provid¬ 
ing  the  offeror  and  management  equal  op¬ 
portunity  to  fairly  present  their  case.** 

In  light  of  the  legislative  history  and 
the  language  of  the  Williams  Act.  the 
Conunission  is  mindful  that  its  prima¬ 
ry  objective  is  “to  provide  investor 
protection  in  takeover  situations 
rather  than  to  regulate  tender  offers 
as  an  economic  phenomenon.”**  The 
Commission  has  therefore  attempted 
to  administer  the  Williams  Act  in  an 
evenhanded  way  which  neither  ob¬ 
structs  nor  facilitates  tender  offers 
except  to  the  extent  necessary  to  ac¬ 
complish  the  purpose  of  investor  pro¬ 
tection.** 

II.  Developmeivt  of  Rulemaking 
Proposals 

In  order  to  implement  the  statutory 
framework  for  the  WUliams  Act.  the 
commission  adopted  emergency  rules 
and  regulations**  immediately  after 
the  legislation  became  law.  Subse- 


Footnotes  continued  from  last  page 
510  Before  the  Subcomm.  on  Securities  of 
the  Senate  Comm,  on  Banking  and  Curren¬ 
cy,  90th  Cong.,  1st  Sess.  (1967)  [the  "1967 
^nate  Hearings”]. 

*In  introducing  S.  510  Senator  Williams 
stated: 

This  measure  is  not  aimed  at  obstructing 
legitimate  takeover  bids.  In  some  instances, 
a  change  in  management  will  prove  a  wel¬ 
come  boon  for  shareholder  and  employee, 
and  in  a  few  severe  situations  it  may  be  nec¬ 
essary  if  the  company  is  to  survive. 

Cong.  Rec.  S443-444  (daily  ed.  January  18, 

1967)  (remarks  of  Senator  Williams). 

I  have  taken  extreme  care  with  this  legis¬ 
lation  to  balance  the  scales  to  protect  the  le¬ 
gitimate  interests  of  the  corporation,  man¬ 
agement,  and  shareholders  without  unduly 
impeding  cash  takeover  bids. 

Id.  at  S  444. 

This  evenhandness  is  in  contrast  to  the 
impetus  of  an  earlier  bill  (S.  2731,  89th 
Cong.,  1st  Sess.  (1965).  also  introduced  by 
Senator  Williams,  which  woiild  have  re¬ 
quired  disclosiire  by  a  bidder  in  advance  of  a 
tender  offer,  see  111  Cong.  Rec.  28257,  28258 
(1965)  (remarks  of  Senator  Williams). 

**  1967  Senate  Report  at  3. 

"  Testimony  of  Philip  A.  Loomis,  Commis¬ 
sioner.  SEC.  Hearings  on  Regulation  Under 
Federal  Banking  and  Securities  Laws  of  Per¬ 
sons  Involved  in  Corporate  Takeovers, 
Before  the  Senate  Comm,  on  Banking, 
Housing  and  Urban  Affairs,  94th  Cong.,  2nd 
Sess.  87(1976). 

"Id. 

**  Exchange  Act  Release  No.  8370  (July  30. 

1968)  (33  FR  11015)  amended  by  Exchange 
Act  Release  No.  8392  (August  30,  1968)  (33 
FR  13036).  See  also  exchange  Act  Release 
No.  8556  (March  24, 1969)  (34  FR  6101). 
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quent  to  enactment  of  the  Williams 
Act  amendments  in  1970’*  which  pro¬ 
vided  additional  investor  protection  in 
the  context  of  tender  offers,  the  Com¬ 
mission  made  further  amendments  to 
its  rules.** 

The  examination  of  the  operation  of 
the  emergency  rules  and  the  need  for 
further  rulemaking  began  with  the 
Commission’s  Tender  Offer  Hearings 
in  November  and  December,  1974.  The 
written  and  oral  testimony  of  wit¬ 
nesses  and  the  letters  of  (x>mment 
from  interested  persons  highlighted 
certain  issues.  These  included;  the 
definition  of  the  term  “tender  offer”; 
the  disclosure  pertaining  to  tender 
offers;  the  dissemination  of  informa¬ 
tion  to  security  holders;  the  need  of 
security  holders  to  have  adequate  time 
to  evaluate  the  disclosure  and  to  make 
investment  decisions  with  respect  to 
tender  offers;  and  the  effectiveness  of 
withdrawal  requirements.  The  Tender 
Offer  Hearings  also  demonstrated  the 
need  for  a  permenant  regulatory 
framework  with  respect  to  tender 
offers  which  would  replace  the  emer¬ 
gency  rules  and  disclosure  schedules. 

On  the  basis  of  the  Tender  Offer 
Hearings,  Congressional  hearings,**  ju¬ 
dicial  decisions  and  the  Commission’s 
administrative  experience,  the  tender 
offer  rule  proposals  were  published  for 
comment  in  August,  1976  (the  “1976 
proposals”  or  the  “former  propos¬ 
als”).**  The  1976  proposals  were  in¬ 
tended  to  implement  and  augment  the 
statutory  requirements  of  the  Wil¬ 
liams  Act  by  providing  specific  disclo¬ 
sure  and  dissemination  requirements, 
additional  substantive  regulatory  pro¬ 
tections,  particular  antifraud  provi¬ 
sions  and  other  regulations  with  re¬ 
spect  to  tender  offers. 

A  brief  review  of  the  provisions  of 
the  1976  proposals  may  be  of  assist¬ 
ance  to  an  understanding  of  the  re¬ 
vised  tender  offer  proposals  now  pub¬ 
lished  for  comment.  Former  proposed 
Rule  14d-l  provided  for  definitions  of 
terms  frequently  used  in  the  1976  pro¬ 
posals. 

Under  former  proposed  Rule  14d-2, 
a  bidder  making  a  tender  offer  subject 
to  Section  14(d)(1)  of  the  Act  was  re¬ 
quired  to  take  certain  actions  prior  to 
or  simultaneously  with  the  time  the 
tender  offer  was  first  published,  sent 
or  given  to  security  holders.  In  addi¬ 
tion  to  a  filing  with  the  Commission 
and  a  transmittal  to  the  subject  com¬ 
pany,  the  bidder  was  required  imder 
certain  conditions  to  transmit  a  copy 
of  proposed  Schedule  14D-1  to  nation¬ 
al  securities  exchanges  and  to  the  Na¬ 
tional  Association  of  Securities  Deal¬ 
ers,  Inc.  (“NASD”).  Former  proposed 


"Pub.  L.  91-567  December  22,  1970, 
"Exchange  Act  Release  No.  9060  (Janu¬ 
ary  18,  1971)  (36  FR  976). 

**See,  e.g.,  1976  Senate  Hearings. 

•’Release  No.  34-12676  (August  6.  1976) 
(41  FR  33004). 


Rule  14d-2  also  addressed  the  filing 
and  transmittal  requirements  for  addi¬ 
tional  soliciting  material  and  material 
changes  to  the  disclosure  in  proposed 
Schedule  14D-1. 

Former  proposed  Rule  14d-3  per¬ 
tained  to  the  methods  of  disseminat¬ 
ing  the  information  contained  in  cash 
tender  offers  subject  to  Section 
14(dKl)  of  the  Act.  While  not  intend¬ 
ed  to  be  either  mandatory  of  exclusive, 
the  former  proposal  covered  three  al¬ 
ternative  methods  of  communicating 
these  <»sh  tender  offers:  long  form 
publication;  summary  publication;  and 
the  use  of  stockholder  lists  to  assist 
direct  communication  of  tender  offer 
materials  to  security  holders.  The  use 
of  stockholder  lists  was  designed  to 
complement  the  operation  of  former 
proposed  Rule  14e-l,  discussed  below. 

Regulation  of  solicitations  and  rec¬ 
ommendations  to  security  holders  to 
accept  or  reject  a  tender  offer  subject 
to  Section  14(d)(1)  of  the  Act  which 
are  made  by  certain  persons,  not  in¬ 
cluding  bidders,  was  the  subject  of 
former  proposed  Rule  14d-4.  Former 
proposed  Schedule  14D-4  would  have 
been  required  to  be  filed  with  the 
Commission  and  mailed  to  the  bidder 
and,  under  certain  conditions,  to  na¬ 
tional  securities  and  exchanges  to  the 
NASD  prior  to  or  simultaneously  with 
the  time  that  the  solicitation  or  rec¬ 
ommendation  was  first  made  to  secu¬ 
rity  holders.  Material  changes  to  the 
information  in  the  former  proposed 
Schedule  14D-4  were  required  to  be 
promptly  filed  and  transmitted  in  a 
similar  manner.  Additionally,  mini¬ 
mum  information  requirements  were 
provided  for  the  solicitation  or  recom¬ 
mendation  communicated  to  security 
holders.  Among  the  exceptions  con¬ 
tained  in  the  former  proposal  was  an 
exemption  for  a  subject  company’s 
“stop-look-and-listen”  letter  to  its  se¬ 
curity  holders. 

Former  proposed  Rule  14d-5  was  de¬ 
signed  to  establish  additional  with¬ 
drawal  rights  for  security  holders.  In 
addition  to  an  initial  withdrawal 
period  of  ten  business  days,  the  former 
proposal  provided  for  withdrawal  of 
any  or  all  securities  which  were  depos¬ 
ited  but  not  accepted  for  payment  by  a 
bidder  for  a  period  of  seven  business 
days  following  the  filing  date  of  a  pro¬ 
posed  Schedule  14D-1  relating  to  a 
competing  tender  offer  by  a  subse¬ 
quent  bidder. 

Under  former  proposed  Rule  14d-6, 
open  market,  private  or  other  pur¬ 
chases  by  a  bidder  or  its  affiliates 
within  forty  business  days  after  termi¬ 
nation  of  the  tender  offer  were  inte¬ 
grated  with  the  tender  offer  for  pur¬ 
poses  of  Section  14(d)  of  the  Act. 
Unless  an  exemption  were  available, 
the  former  proposal  would,  in  most 
circumstances,  have  precluded  these 
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purchases  during  the  forty  business 
day  period. 

While  former  proposed  Rule  14d-7 
exempted  certain  communications 
from  Regulation  14D,  former  proposed 
Rule  14d-8  established  an  exemption 
from  Secticm  14(d)(6>  of  the  Act  for 
tender  offers  made  for  less  than  all 
the  outstanding  equity  securities  of  a 
class  in  which  the  bidder  provided 
that  any  and  all  securities  taken  up  at 
any  time  pursuant  to  the  tender  offer 
would  be  accepted  on  a  pro  rata  basis. 

Former  proposed  Rule  14e-l  would 
have  regulated  the  transmission  by 
the  subject  company  and  the  use  by 
the  bidder  of  shareholder  and  other 
lists  in  certain  tender  offers.  Specifi¬ 
cally,  the  former  proposal  provided 
that  failure  of  a  subject  company  with 
a  class  of  equity  securities  referred  to 
in  Section  14(dKl)  of  the  Exchange 
Act  to  furnish  the  most  recent  share¬ 
holder  list  and  clearing  agency  secu¬ 
rity  position  listing  in  the  subject  com¬ 
pany’s  possession  or  under  its  control 
within  two  business  days  after  receipt 
of  a  written  request,  meeting  certain 
requirements,  from  a  bidder  constitut¬ 
ed  a  fraudulent,  deceptive  or  manipu¬ 
lative  act  or  practice  under  Section 
14(e)  of  the  Act. 

Former  proposed  Rule  14e-2  set 
forth  specific  anti-fraud  provisions 
which  pertained  to  any  tender  offer. 
These  included  requirements  that:  any 
tender  offer  remain  open  at  least  fif¬ 
teen  business  days  from  the  date  it  is 
first  published,  sent  or  griven  to  secu¬ 
rity  holders:  any  tender  offer  remain 
open  at  least  ten  business  days  after 
the  date  of  notice  of  an  increase  in 
either  the  offered  consideration  or  the 
dealer’s  soliciting  fee;  the  bidder  pay 
the  offered  consideration  or  return 
stock  certificates  deposited  by  or  on 
behalf  of  security  holders  within  ten 
business  days  after  termination  of  a 
tender  offer;  and  whenever  the  length 
of  a  tender  offer  is  extended  beyond 
the  scheduled  expiration  date,  the 
bidder  issue  a  press  release  or  similar 
public  annoimcement  containing  cer¬ 
tain  information  within  one  business 
day  after  the  scheduled  expiration 
date. 

In  response  to  the  1976  Release,  111 
letters  **  were  submitted  by  the  follow¬ 
ing  categories  of  commentators: 

Corporations.^ _ _ 54 

Law  firms  and  associations .  24 

Securities  industry .  8 

Trade  organizations  and  associ¬ 
ations . 6 

Academicians . . ...............  2 

State  administrative  agencies _  2 

Other  interested  persons.... .  5 

The  diverse  views  expressed  by  the 
various  commentators  were  informa- 


'•See  Pile  No.  S7-649.  For  the  convenience 
of  the  public,  a  copy  of  the  summary  of 
these  comment  letters,  which  was  prepared 
by  the  staff  of  the  Commission,  has  been 
placed  in  the  public  file. 


tive  and  assisted  the  Commission  in  re¬ 
vising  the  1976  proposals  and  in  for¬ 
mulating  the  additional  proposals  pub¬ 
lished  herein. 

Since  the  publication  of  the  1976 
proposals,  judicial’*  and  legislative** 
developments  have  occurred  in  the 
tender  offer  area.  Also,  in  July  1977, 
the  Commission  adopted  a  permanent 
Tender  Offer  Statement  on  Schedule 
14D-1  [§  240.14D-100]  which  sets  forth 
the  disclosure  requirements  for  per¬ 
sons  making  certain  tender  offers  and 
amended  present  Rule  14d-l 
[§240.14d-l}  to  implement  the  filing 
of  the  schedule  with  the  Commission 
and  to  specify  the  disclosure  items 
contained  in  the  schedule  which  are  to 
be  included  or  summarized  in  the  in¬ 
formation  published,  sent  or  given  to 
secvnity  holders  in  connection  with 
these  tender  offers.**  The  adoption  of 
Schedule  14I>-1.  which  was  based  on 
the  1976  proposed  schedule,  represent¬ 
ed  the  first  step  by  the  Commission  in 
establishing  a  comprehensive  regula¬ 
tory  framework  specifically  designed 
for  tender  offers.  The  release  which 


‘•See,  e.g.,  “Piper  v.  Chris-Craft  Indus¬ 
tries,  Inc.,’’  430  U.a  1  (1977):  “Kennecott 
Copper  V.  Curtiss-Wright  Corporation,” 
CCH  Fed.  Sec.  L.  Rep.  [Current  Binder] 
1196,  565  (2d  Clr.  Sept.  28,  1978);  “Great 
Western  United  Corp.  v.  Kidwell,”  577  F.  2d 
1256  (5th  Cir.  Aug.  10.  1978)  prob.  jiuis. 

noted. - U.S. - ,  47  U.S.L.W.  3450  (US. 

Jan.  8, 1979);  “Humana  Inc.  v.  American  Me- 
dicorp,  Inc.,”  CCH  Fed.  Sec.  L.  Rep.  1  96,286 
(S.D.N.Y.  1978);  and  “S-G  Industries  v.  The 
Fuqua  Investment  Co.”,  Civ.  Act.  No.  78- 
2392-5  (D.  Mass  December  19.  1978). 

••Section  7A  of  the  CHayton  Act,  15  U.S.C. 
18(a)  as  added  by  Sections  201  and  202  of 
the  Hart-Scott-Rodino  Antitrust  Improve¬ 
ments  Act  of  1976,  Pub.  L.  94-435,  requires 
among  other  thin^  that  persons  contem¬ 
plating  certain  mergers  or  acquisitions  of  se¬ 
curities  (including  exchange  and  cash 
tender  offers)  give  the  Federal  Trade  Com¬ 
mission  and  the  Assistant  Attorney  General 
in  charge  of  the  Antitrust  Division  of  the 
Department  of  Justice  advance  notice  and 
to  wait  certain  designated  periods  before 
consiunmation  of  such  plans.  The  sponsors 
of  this  legislation  recognized  its  relationship 
to  the  WUliams  Act  and  were  sensitive  to 
the  problems  engendered  by  undue  delay  In 
the  commencement  and  completion  of  oth¬ 
erwise  valid  tender  offers.  In  enacting  the 
Antitrust  Improvements  Act,  Congress  reaf¬ 
firmed  its  intention  in  passing  the  Williams 
Act  by  stating; 

In  the  case  of  such  tender  offers,  more  so 
than  in  other  mergers,  the  equities  include 
time  and  the  danger  of  undue  delay.  This 
bill  in  no  way  intends  to  repeal  or  reverse 
the  congressional  purpose  underlying  the 
1968  Williams  Act,  or  the  1970  amendments 
to  that  Act. 

122  Cong.  Rec.  10293  (1976)  (“Appropriate 
Legislative  Intention”  by  Rep.  Rodino). 
Final  rules  implementing  title  U  of  the 
Antitrust  Improvements  Act  were  promul¬ 
gated  by  the  Federal  Trade  Commission  in 
1978.  43  FR  33450  (July  31.  1978)  as  correct¬ 
ed  by  43  FR  34443  (August  4,  1978). 

•‘Release  No.  34-13787  (July  21,  1977)  (43 
FR  33004)  (the  “1977  Release”), 


announced  the  adoption  of  Schedule 
14I>-1  and  the  amradment  to  present 
Rule  14d-l  stated  that  the  Commis¬ 
sion  anticipated  fiuther  rulemaking 
action  upon  the  completion  of  the  re¬ 
visions  to  the  1976  proposals.** 

In  addition  to  the  ad(H>tion  of 
Schedule  14I>-1.  the  Commission  has 
published  for  comment  proposed  Rule 
13e-4  [§  240.13e-4]  and  related  Sched¬ 
ule  13E-4  [f  240.13d-10]  which  concern 
regulation  of  issuer  tender  offers  **  and 
has  also  participated  amicus  curiae  in 
litigation  involving  the  validity  of 
state  takeover  legislation.** 

In  April  1978,  the  Commission  au¬ 
thorized  the  issuance  of  an  interpreta¬ 
tive  release  reflecting  the  view  of  the 
Division  of  Corporation  Finance  with 
respect  to  certain  issues  arising  under 
the  Williams  Act.**  In  a  related  area, 
the  Division  of  Corporation  Finance 
recently  published  instructions  to  its 
staff  with  respect  to  disclosure  of  anti¬ 
takeover  proposals  such  as  charter  and 
bylaw  amendments  contained  in  proxy 
and  information  statements  and  other 
filing  with  the  Commission.** 

During  the  course  of  these  legisla¬ 
tive,  judicial  and  administrative  devel¬ 
opments,  the  1976  tender  offer  propos¬ 
als  were  being  revised.  Although  cer¬ 
tain  of  the  revised  proposals  published 
herein  could  be  adopted  imder  the  Ad¬ 
ministrative  Procedure  Act  [5  UJ5.C. 
551  et  seq.l  without  further  public 
comment,  the  Commission  believes 


»id. 

••  Release  No.  34-14234  (December  8,  1977) 
(42  FR  63066). 

•*  Brief  of  the  Securities  and  Exchange 
Commission  as  Amicus  Cruiae,  “Great  West¬ 
ern  United  Corporation  v,  Kidwell,”  577  F. 
2d  1256  (5th  Cir.  Aug.  10.  1978).  prob.  Juris. 

noted - U.S.  - ,  47  UJ5i.W.  3450  (U.S. 

Jan.  8,  1979). 

••Release  No.  34-14699  (AprU  28.  1978)  (43 
FR  18163).  The  issues  considered  by  this  in¬ 
terpretative  release  were;  (1)  whether  disclo¬ 
sure  by  a  bidder  in  certain  cash  tender 
offers  about  previoiis  negotiations  or  agree¬ 
ments  for  a  merger  and/or  future  intentions 
to  merge  with  the  subject  company  involves 
“gun  Jumping”  and  thus  violates  Section  5 
of  the  Securities  Act  of  1933;  and  (2)  wheth¬ 
er  the  cash  option  features  of  certain  statu¬ 
tory  mergers  involve  a  tender  offer  by  the 
acquiring  company.  With  respect  to  the  first 
issue,  the  Division  of  Corporation  Finance 
withdrew  a  position  taken  in  a  previous 
letter  and  expressed  its  view  in  the  interpre¬ 
tative  release  that  disclosure  by  a  bidder  in 
a  tender  offer  required  by  the  Williams  Act 
about  previous  negotiations  or  agreements 
with  the  subject  company  regarding  a 
merger  or  future  intentions  to  merge  with 
the  subject  company  does  not'involve  “gun 
Jumping.”  With  respect  to  the  second  issue, 
the  Division  of  Corporation  Finance  ex¬ 
pressed  the  view  in  the  interpretative  re¬ 
lease  that,  while  the  issue  is  not  free  from 
doubt,  the  Division  will  not  suggest  a  Wil¬ 
liams  Act  filing  on  Schedule  14D-1  in  con¬ 
nection  with  certain  statutory  mergers  in¬ 
volving  a  cash  option  feature.  Id. 

••Release  No.  34-15230  (October  13.  1978) 
(43  FR  49863). 
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that,  while  not  required,  republlcation 
of  these  revisions  is  appropriate  in  this 
instance.  This  position  is  predicated, 
in  part,  on  the  following  factors:  (1) 
the  intervening  legislative  and  judicial 
developments  since  the  publication  of 
the  1976  proposals;  (2)  the  interrela¬ 
tionship  between  the  revised  proposals 
and  those  not  previously  published  for 
comment  in  terms  of  their  operation 
and  the  purposes  of  the  Williams  Act; 
and  (3)  the  Commission’s  belief  that, 
because  of  the  importance  and  interre¬ 
lationship  of  the  proposed  permanent 
ruiemaking,  interested  persons  should 
be  able  to  comment,  to  the  extent  fea- 


In  light  of  the  foregoing,  the  Com¬ 
mission  is  withdrawing  the  remaining 
1976  tender  offer  proposals  which 
have  not  previously  been  adopted. 
While  the  proposals  published  herein 
are  not  applicable  to  presently  pend¬ 
ing  tender  offers  or  to  any  tender 
offer  which  is  commenced  prior  to  the 
actual  adoption  and  effectiveness  of 
the  proposals  contained  herein,  the 
Commission  recognizes  that  prompt 
rulemaking  action  is  necssary  and  ap¬ 
propriate.  Therefore,  the  Commission 
has  tentatively  established  the  follow¬ 
ing  timetable:  (1)  the  public  comment 
period  on  these  proposals  will  be  open 
until  March  30,  1979;  (2)  the  prompt 
revision  of  the  proposals,  if  necessary, 
in  light  of  the  comment  letters  re¬ 
ceived;  (3)  adoption  of  the  proposals, 
as  revised,  is  anticipated  by  June  30, 
1979;  and  (4)  effectiveness  of  the 
adopted  proposals  is  anticipated  by 
July  31,  1979. 

DEFINITION  OF  THE  TERM  “TENDER 

offer” 

In  recognition  of  the  dynamic 
nature  of  tender  offers  and  the  need 
for  the  Williams  Act  to  be  interpreted 
flexibly  in  a  manner  consistent  with 


sible,  on  the  entire  proposed  regula¬ 
tion  of  tender  offers. 

Because  of  the  relationship  of  the 
1976  proposals  to  those  published 
herein  and  for  the  convenience  of  in¬ 
terested  persons,  a  table  setting  forth 
the  two  sets  of  proposals  is  being  fur¬ 
nished.  The  tabie  consists  of  four  col¬ 
umns:  (1)  the  proposed  rule  or  sched¬ 
ule  published  in  this  release;  (2)  the 
title  of  the  proposed  rule  or  schedule 
published  in  this  release;  (3)  the  1976 
proposed  rule  or  schedule  to  which  the 
proposal  published  herein  corresponds 
or  on  which  it  is  based  in  whole  or  in 
part;  and  (4)  the  corresponding  exist¬ 
ing  rule,  if  any.  The  table  is  as  follows: 


its  purposes,  the  Commission  affirms 
its  position  that  a  definition  of  the 
term  “tender  offer”  is  neither  appro¬ 
priate  nor  necessary  at  this  time.  The 
Conunission  wishes  to  emphasize  that 
in  its  view  the  term  should  be  under¬ 
stood  in  a  contest  which  furthers  the 
purposes  of  the  Williams  Act.  Thus, 
this  position  should  in  a  no  way  be 
construed  to  mean  that  the  term  ap¬ 
plies  only  to  a  so-called  “conventional” 
tender  offer. 

In  this  regard,  the  Commission 
wishes  to  reiterate  that  the  purposes 
of  Sections  14(d)  and  14(e)  of  the  Wil¬ 
liams  Act  include  ensuring  that  mean¬ 
ingful  information  is  provided  to  in¬ 
vestors  before  they  are  required  to 
make  an  investment  decision  in  re¬ 
sponse  to  an  offer,  request  or  invita¬ 
tion  to  tender  and  ensuring  that  such 
decisions  may  be  made  in  an  atmos¬ 
phere  which  provides  sufficient  time 
to  recieve  and  evaluate  the  informa¬ 
tion  presented,  any  view  concerning 
the  offer  provided  by  the  subject  com¬ 
pany  and  any  competing  offer  for  se¬ 
curities  of  the  same  class  of  securities 
being  sought. 

In  the  Commission’s  view,  the  term 
“tender  offer”  is  to  be  interpreted 


flexibly  in  accordance  with  the  intend¬ 
ed  purposes  of  Sections  14(d)  and  14(e) 
of  the  Williams  Act.  Therefore,  the  de¬ 
termination  of  whether  a  transaction 
or  series  of  transactions  constitutes  a 
tender  offer  depends  upon  considera¬ 
tion  of  the  particular  facts  and  cir¬ 
cumstances  in  light  of  such  purposes. 

III.  Synopsis 

A.  OVERVIEW  of  APPLICATION  AND  OPER¬ 
ATION  OF  PROPOSED  RULES  AND  SCHED¬ 
ULE 

The  proposed  rules  are  grouped  into 
two  proposed  regulations.  Regulations 
14D  and  14E,  the  application  of  which 
depends  on  whether  the  tender  offer 
is  subject  to  Section  14(d)  of  the  Ex¬ 
change  Act  or  not.  If  the  tender  offer 
is  for  securities  of  a  classs  of  securities 
referred  to  in  Section  14(d)(1),  both  of 
the  proposed  Regulations  would  apply. 
If  the  tender  offer  is  not  subject  to 
that  sub-section,  only  proposed  Regu¬ 
lation  14E  would  apply.  The  following 
discussion  pertains  only  to  a  tender 
offer  in  which  both  of  the  proposed 
Regulations  would  be  applicable. 

The  proposals  which  regulate  the 
bidder  may  be  divided  into  four  cate¬ 
gories:  filing  requirements;  dissemina¬ 
tion  provisions;  disclosure  require¬ 
ments;  and  substantive  provisions. 
Before  discussing  these  categories,  it 
should  be  noted  that  the  operation  of 
these  proposals  is  triggered  by  the 
date  of  commencement  of  the  tender 
offer,  which  as  defined  by  proposed 
Rule  14d-6  is  essentially  equivalent  to 
the  date  the  offer  is  first  published, 
sent  or  given  to  security  holders. 

The  filing  requirements  are  set  forth 
in  proposed  Rule  14d-2  and  would 
govern  the  filing  of  the  bidder’s 
Schedule  14D-1  and  amendments 
thereto  with  the  Commission.  More¬ 
over,  a  bidder  would  be  required  to 
make  hand  delivery  of  the  initial  filing 
and  amendments  thereto  to  the  sub¬ 
ject  company,  and  under  certain  condi¬ 
tions  to  national  securities  exchanges 
and  to  the  NASD.  A  competing  bidder 
would  also  be  required  to  hand  deliver 
the  initial  filing  to  any  previous  bidder 
whose  tender  offer  for  the  same  class 
of  securities  had  not  yet  expired. 

Proposed  Rule  14d-4  would  establish 
three  non-mandatory,  non-e.xclusive 
methods  of  disseminating  a  cash 
tender  offer  to  security  holders:  long- 
form  publication,  summary  publica¬ 
tion,  and  the  use  of  shareholder  lists 
and  security  position  listings  (“stock¬ 
holder  lists”).  The  dissemination  proc¬ 
ess  envisioned  by  each  of  these  meth¬ 
ods  includes  the  initial  solicitation, 
and  additional  soliciting  materials 
published,  sent  or  given  to  security 
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bidder’s  public  announcement  of  the  intention 
to  make  a  tender  offer. 
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holders  during  the  tender  offer.  Since 
these  methods  are  non-exclusive,  a 
cash  tender  offer  may  be  published, 
sent  or  given  to  security  holders  by 
other  means.  The  dissemination  of  an 
exchange  tender  offer  is  governed  by 
the  provisions  of  the  Securities  Act  of 
1933  if  the  transaction  is  subject  to 
the  registration  requirements  of  that 
Act. 

The  use  of  the  stockholder  lists 
method  is  facilitated  by  proposed  Rule 
14d-5  which  would  enable  a  bidder  to 
disseminate  its  tender  offer  materials 
in  a  manner  substantially  similar  to 
that  under  present  Rule  14a-7  [17 
CFR  240.14d-71,  which  relates  to 
proxy  contests.  The  tender  offer  mate¬ 
rials  would  be  disseminated  to  security 
holders  pursuant  to  the  stockholder 
lists.  The  subject  company  would  de¬ 
termine  whether  to  retain  the  stock¬ 
holder  lists,  in  which  case  the  subject 
company  would  disseminate  the  bid¬ 
der’s  tender  offer  materials,  or  to  fur¬ 
nish  the  stockholder  lists  to  the 
bidder,  in  which  case  the  bidder  would 
disseminate  the  tender  offer  materials. 

While  the  dissemination  provisions 
of  proposed  Rule  14d-4  would  apply 
only  to  cash  tender  offers  and  would 
not  be  mandatory,  the  disclosure  re¬ 
quirements  of  proposed  Rule  14d-3 
would  apply  to  any  tender  offer  sub¬ 
ject  to  Section  14(d)  and  would  impose 
disclosure  obligations  on  the  bidder 
with  respect  to  the  initial  solicitation 
and  additional  tender  offer  materials 
published,  sent  or  given  to  security 
holders  during  the  tender  offer.  The 
specific  disclosure  requirements  of  this 
proposal  would  generally  depend  on 
whether  a  summary  advertisement  of 
the  tender  offer  is  used  in  the  dissemi¬ 
nation  process.  Summary  advertise¬ 
ments  would  be  permitted  only  with 
respect  to  summary  publication  and 
stockholder  lists.  If  either  of  these 
methods  is  used,  the  disclosure  re¬ 
quirements  of  proposed  Rule  14d- 
3(b)(2)  apply.  Other  tender  offers, 
such  as  cash  tender  offers  which  are 
published  by  means  of  long-form  pub¬ 
lication,  exchange  offers  or  unconven¬ 
tional  tender  offers,  would  be  subject 
only  to  the  requirements  of  proposed 
Rule  14d-3(b)(l). 

With  respect  to  cash  tender  offers, 
proposed  Rules  14d-3,  14d-4  and  14d-5 
are  designed  to  operate  in  concert. 
This  interrelationship  is  demonstrated 
by  the  brief  description  of  the  chrono¬ 
logical  operation  of  a  cash  tender  offer 
by  the  use  of  stockholder  lists,  which 
follows:  (1)  the  bidder  would  request 
the  use  of  the  stockholder  lists  pursu¬ 
ant  to  Rule  14d-5(a);  (2)  the  subject 
company  would  make  its  election 
either  to  disseminate  the  tender  offer 
materials  or  to  furnish  the  stock¬ 
holder  lists;  (3)  if  the  subject  company 
conducts  the  dissemination,  proposed 
rule  14d-5(b)  would  govern  the  subject 


company’s  conduct  and  proposed  Rule 
14d-4(a)(3)(i)  would  apply  to  the 
bidder;  (4)  if  the  subject  company  fur¬ 
nishes  the  stockholder  lists  to  the 
bidder,  proposed  Rule  14d-5(c)  would 
apply  to  the  subject  company  and  pro¬ 
posed  Rule  14d-4(aK3Kil)  would  pre¬ 
scribe  the  method  by  which  the  bidder 
woxild  disseminate  its  tender  offer  ma¬ 
terials;  (5)  under  either  Item  3  or  4,  at 
the  approximate  beginning  of  the  dis¬ 
semination  process  the  bidder  would 
be  required  to  publish  a  summary  ad¬ 
vertisement  which  would  determine 
the  date  of  commencement  of  the  bid¬ 
der's  tender  offer  and  which  would  be 
limited  to  the  information  described  in 
proposed  Rule  14d-3(b)(2);  (6)  under 
either  Item  3  or  4,  the  bidder’s  tender 
offer  materials  would  contain  the  dis¬ 
closure  required  by  proposed  Rule 
14d-3(b)(l);  and  (7)  a  similar  sequence 
would  be  followed  with  respect  to  ma¬ 
terial  changes  in  the  bidder’s  tender 
offer  materials. 

The  substantive  provisions  with  re¬ 
spect  to  a  tender  offer  are  set  forth  in 
proposed  Rules  14e-l,  14d-7, 14d-9  and 
14d-8.  Proposed  Rule  14e-l  would  reg¬ 
ulate  the  length  of  a  tender  offer.  Any 
tender  offer  would  be  required  to 
remain  open  for  thirty  business  days 
from  the  date  of  commencement  and 
for  ten  business  days  from  the  date  of 
a  notice  of  increase  in  the  offered  con¬ 
sideration  or  the  dealer’s  soliciting  fee. 
These  time  periods  are  desinged  to  op¬ 
erate  concvurently.  Thus,  if  a  tender 
offer  commences  on  business  day  1 
and  the  bidder  increases  the  consider¬ 
ation  on  business  day  19,  the  ten  busi¬ 
ness  day  period  will  expire  during  the 
minimum  thirty  business  day  period. 

Two  proposals  would  regulate  the 
terms  under  which  the  tender  offer 
would  be  conducted.  The  additional 
withdrawal  rights  provided  by  pro¬ 
posed  Rule  14d-7  would  operate  inde¬ 
pendently  of  the  time  period  require¬ 
ments  of  proposed  Rule  14e-l.  Under 
proposed  Rule  14d-7,  an  initial  with¬ 
drawal  period  of  15  business  days 
w'ould  be  provided  and,  if  a  competing 
offer  is  made,  an  additional  ten  day 
withdrawal  period  would  be  required 
under  certain  conditions.  As  with  the 
time  periods  of  proposed  Rule  14e-l, 
the  additional  withdrawal  right  time 
periods  would  be  computed  concur¬ 
rently,  rather  than  consecutively.  Pro¬ 
posed  Rule  14d-9  would  enable  a 
bidder  to  vary  either  or  both  of  the 
pro  rata  acceptances  provisions  of  Sec¬ 
tion  14(d)(6)  on  the  condition  that  (1) 
the  minimun  ten  day  periods  under 
the  statute  are  provided;  and  (2)  the 
bidder’s  tender  offer  materials  dis¬ 
seminated  on  the  date  of  commence¬ 
ment  of  the  offer  disclose  the  differ¬ 
ent  pro  rata  time  periods.  The  propos¬ 
al  is  intended  to  be  volimtarily  In  oper¬ 
ation. 


Two  proposals  would  regulate  the 
bidder’s  conduct  after  the  termination 
of  the  tender  offer.  Proposed  Rule 
14e-l(c)  would  require  payment  for  or 
the  return  of  the  deposited  securities 
to  security  holders  as  soon  as  reason¬ 
ably  practicable  after  the  termination 
of  the  tender  offer.  Proposed  Rule 
14d-8  would  integrate  with  the  tender 
offer  for  the  purposes  of  Section 
14(d)(7)  certain  purchases  of  subject 
company  securities  by  the  bidder  or  its 
affiliates  which  occur  during  the  forty 
business  day  period  following  the  date 
the  -tender  offer  terminated.  Such  pur¬ 
chases  would  be  deemed  to  have  oc- 
ciured  prior  to  the  expiration  of  the 
tender  offer  for  purposes  of  the  “Best 
Price  Rule.’’ 

The  subject  company  would  be  spe¬ 
cifically  regulated  by  two  proposals.  If 
a  bidder  determined  to  use  the  subject 
company’s  stockholder  list,  the  subject 
company  would  be  required  to  comply 
with  the  applicable  provisions  of  pro¬ 
posed  Rule  14d-5.  If  the  subject  com¬ 
pany  made  a  solicitation  or  recommen¬ 
dation  to  security  holders  with  respect 
to  the  tender  offer,  proposed  Rule 
14d-10  would  require  the  filing  and  de¬ 
livery  of  the  proposed  Schedule  14D- 
10  to  the  Commission  and  certain  des¬ 
ignated  persons  as  soon  as  practicable 
on  the  date  the  solicitation/recom¬ 
mendation  is  first  published,  sent  or 
given  to  security  holders.  The  disclo¬ 
sure  in  the  solicitation-recommenda¬ 
tion  disseminated  to  security  holders 
by  the  subject  company  would  be  re¬ 
quired  to  contain  certain  information, 
based  on  the  provisions  of  proposed 
Schedule  14D-10.  Material  changes  to 
that  schedule  would  be  filed,  delivered 
and  disseminated  in  a  similar  manner. 

Two  proposals  would  pertain  to  per¬ 
sons  other  than  the  subject  company. 
Proposed  Rule  14d-10,  described 
above,  would  pertain  to  the  solicita¬ 
tions/recommendations  of  certain 
specified  persons  with  respect  to  the 
tender  offer.  Generally,  persons  who 
are  related  to  the  subject  company  or 
the  bidder  because  of  employment, 
membership  on  the  board  of  directors 
or  shareholder  or  'affiliate  status 
would  be  included  in  the  persons  re¬ 
quired  to  comply  with  the  proposal. 
To  avoid  unnecessary  regulation,  the 
proposal  would  not  include  every  so¬ 
licitation/recommendation  made  with 
respect  to  a  tender  offer  subject  to 
Section  14(d).  It  should  be  noted,  how¬ 
ever,  that  commimications  not  covered 
by  the  proposal,  as  well  as  those  regu¬ 
lated  by  the  proposal,  are  subject  to 
Section  14(e)  of  the  Act. 

Proposed  Rule  14e-2  would  proscribe 
the  purchase  of  subject  company  secu¬ 
rities  by  any  person  who,  on  the  basis 
of  non-public  information  received  di¬ 
rectly  or  indirectly  from  a  bidder, 
knows  or  has  reason  to  believe  that 
the  bidder  will  make  a  tender  offer. 
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unless  such  person  makes  a  public  an¬ 
nouncement  of  the  information  re¬ 
ceived.  If  adopted,  the  proposal  would 
establish  a  "disclose  or  abstain  from 
trading  rule”  with  respect  to  such  ma¬ 
terial  non-public  information  imder 
Section  14(e). 

Synopsis  of  Proposals 

A.  proposed  rule  i4d-i:  definitions 

[17  CFR  240.14d-l] 

At  present.  Regulation  14D  [17  CFR 
240.14d-l  through  240.14d-101]  does 
not  contain  a  definitional  section.  Pro¬ 
posed  Rule  14d-l  would  establish  a 
definitional  framework  which  would 
clarify  terms  frequently  used  in  the 
proposed  Regulations  and  would  pro¬ 
vide  guidance  concerning  the  oper¬ 
ation  of  certain  terms. 

Under  the  proposal,  terms  defined  in 
the  Exchange  Act  and  in  Rule  12b-2 
[17  CFR  240.12b-2]  promulgated 
thereunder  would  have  the  same 
meaning  in  the  proposed  Regulations, 
unless  the  context  otherwise  requires. 
In  addition,  eight  specific  terms  would 
be  defined.”  The  terms  "bidder”  and 
"subject  company”  provide  short-hand 
references  to  the  principal  partici¬ 
pants  in  a  tender  offer  and  avoid  cer¬ 
tain  perjorative  terms  now  commonly 
used  to  describe  participants  in  a 
tender  offer.  The  term  "bidder”  would 
mean  any  person  “  who  makes  a 
tender  offer  or  on  whose  behalf  a 
tender  offer  is  made.  With  respect  to 
proposed  Rule  14e-2,  discussed  below, 
the  term  would  include  a  person  who 
proposes  to  made  a  tender  offer.  While 
the  term  would  not  include  an  issuer 
which  makes  a  tender  offer  for  securi¬ 
ties  of  any  class  of  which  it  is  the 
issuer,**  it  would  pertain  to  an  affiliate 
of  such  issuer  which  makes  a  tender 
offer  for  such  securities.  Thus,  the 
proposed  definition  is  consistent  with 
Section  14(d)(8)  of  the  Exchange  Act, 
the  legislative  history  of  Section  14(d) 
of  that  Act  **  and  the  Commission’s  ad- 


”  Similar  versions  of  three  of  these  terms 
are  currently  in  Schedule  14D-1.  Instruction 
C  contains  a  definition  of  the  term  “execu¬ 
tive  officer’’  and  Instruction  G  defines  the 
terms  "bidder"  and  “subject  company”  for 
purposes  of  Schedule  14D-1.  Since  the  in¬ 
clusion  of  these  terms  would  be  imnecessary 
if  proposed  Rule  14d-l  is  adopted,  the  Com¬ 
mission  is  also  proposing  technical  amend¬ 
ments  which  would  delete  the  definitions  of 
these  terms  from  Schedule  14D-1.  More¬ 
over,  the  amendments  to  Rule  14d-l  con¬ 
tained  in  the  1977  Release  contained  a  defi¬ 
nition  of  the  term  “beneficial  owner”  that  is 
identical  to  that  contained  in  the  proposal. 

*'The  term  “person”  would  have  the  same 
meaning  as  that  imder  Sections  3(aK9)  and 
14(d)(2)  of  the  Exchange  Act. 

*»Such  tender  offers  are  the  subject  of 
proposed  Rule  13e-4  and  related  Schedule 
13E-4. 

“See  1970  Senate  Hearings  at  12;  and  S. 
Rep.  No.  91-1125,  91st  Cong.,  2d  Sess.  5 
(1970),  which  stated  that:  a  controlling 
person  of  a  corporation  is  subject  to  the 


ministrative  practice  under  present 
Regulation  14D. 

Both  record  holders  and  beneficial 
owners  of  the  securities  being  sought 
by  the  tender  offer  are  included  in  the 
term  "security  holders.”  The  term 
"beneficial  owner”  would  have  the 
same  meaning  as  that  set  forth  in 
Rule  13d-3  [17  CFR  240.13d-3]  which 
provides  that  a  beneficial  owner  of  a 
security  includes  any  person  who  di¬ 
rectly  or  indirectly  has  or  shares 
voting  power  and/or  investment  power 
with  respect  to  the  specified  security.** 

The  bidder’s  formal  offer,  the  relat¬ 
ed  transmittal  letter  and  amendments 
thereto  are  specifically  included  in  the 
term  "tender  offer  material.”  Other 
materials  are  included  in  this  non-ex¬ 
clusive  definition,  if  such  materials  are 
disseminated  to  security  holders  by 
the  bidder  and,  directly  or  indirectly, 
solicit,  invite  or  request  tenders  of  se¬ 
curities.  Thus,  a  ciocument  which  is 
not  published,  sent  or  given  to  security 
holders  or  which  does  not  solicit, 
invite  or  request  tenders  would  not  be 
included  in  the  meaning  of  the  term. 

The  terms  "executive  officer”  and 
"business  day”  are  patterned  on  simi¬ 
lar  terms  in  the  general  rules  and  reg¬ 
ulations  under  the  Securities  Act  and/ 
or  the  Exchange  Act.**  A  business  day 
would  consist  of  the  twenty-four  hour 
period  of  any  day  on  which  the  Com¬ 
mission’s  principal  office  in  Washing¬ 
ton,  D.C.  is  scheduled  to  be  open  for 
business.  This  definition  will,  if  adopt¬ 
ed,  provide  a  uniform  standard  for  the 
application  of  time  periods  under  the 
proposed  Regulations. 

In  view  of  the  clarification  of  com¬ 
mencement  date  for  tender  offers 
under  proposed  Rule  14d-6  and  the 
time  period  provisions  of  proposed 
Rules  14d-7  and  14e-l,  discussed 
below,  it  was  necessary  to  determine 
by  rule  when  the  time  periods  under 
Sections  14(d)(5)  and  14(d)(6)  of  the 
Exchange  Act  and  the  proposed  rules 
start  running.  Since  the  1976  Release, 
courts  have  taken  divergent  posi¬ 
tions.**  In  the  Commission’s  view,  the 
course  embodied  in  proposed  Rule 


tender  offer  requirements  of  Section  14(d) 
and  the  acquisition  reporting  requirements 
of  Section  13(d),  whereas  the  issuer  is 
exempt. 

*'See  Release  No.  34-14692  (April  28,  1978) 
(43  FR  18484). 

"For  “executive  officer”  see  Securities 
Exchange  Act  Release  No.  34-15380  (Decem¬ 
ber  4,  1978)  (43  FR  58181).  Terms  relating  to 
the  business  hours  of  the  Commission  are 
set  forth  in  17  CFR  §230.110  and  17  CFR 
240.0-2. 

"See  “Peterson  v.  Federal  Development 
Co.”  416  F.  Supp.  466,  475-476  (S.D.N.Y. 
1976)  (date  of  publication  of  a  tender  offer 
should  be  excluded  with  the  following  date 
being  counted  as  day  one);  and  “Copperweld 
Corp.  V.  Imetal”  403  F.  Supp.  579,  596-597 
(W.  D.  Pa.  1975)  (statute  could  not  be  inter¬ 
preted  to  discount  the  date  of  publication  in 
calculating  withdrawal  period). 


14d-l(g)  would  provide  maximum  pro¬ 
tection  for  investors  and  certainty  to 
bidders  by  starting  the  time  periods 
running  on  the  date  of  commencement 
of  the  tender  offer.  Thus,  the  date  of 
commencement  would  trigger  the  op¬ 
eration  of  certain  provisions  of  the 
Williams  Act  and  the  substantive  pro¬ 
visions  thereimder,  if  the  tender 
occurs  on  a  business  day.  If  the  tender 
offer  is  first  published,  sent  or  given  to 
security  holders  on  a  non-business 
day,  the  Williams  Act  and  the  rules 
thereunder  would  apply  on  that  date 
but  the  statutory  anil  regulatory  time 
periods  would  begin  to  nm  on  the  first 
business  day  after  the  tender  offer  is 
commenced.  For  example,  if  a  tender 
offer  for  less  than  all  the  securities  of 
a  subject  company  is  first  published 
on  business  day  1  and  assuming  that 
proposed  Rule  14d-9  is  not  used  by  the 
bidder,  the  offer  commences  on  that 
date  and  the  initial  ten  day  period 
under  Section  14(d)(6)  will  begin  run¬ 
ning  on  business  day  1  and  end  on  day 
10.  If  the  tender  offer  commenced  on 
a  non-business  day,  the  provisions  of 
the  Williams  Act  would  apply  but  the 
initial  time  period  for  proration  would 
begrin  on  the  first  business  day  follow¬ 
ing  commencement  and  toll  ten  days 
thereafter.  This  standard  would  estab-. 
lish  consistency  between  the  statute 
and  the  rules  promulgated  thereunder 
w  ith  respect  to  the  time  counting  pro¬ 
cedure. 

Proposed  Rule  14d-l(h)  incorporates 
the  definition  of  the  term  “security 
position  listing”  as  that  term  is  used  in 
proposed  Rule  17  Ad-8  [17  CFR 
240.17Ad-8].**  The  term  is  there  de¬ 
fined,  in  the  case  of  the  securities  of 
any  issuer  held  by  a  registered  clear¬ 
ing  agency,*®  in  the  name  of  the  clear¬ 
ing  agency  or  its  nominee,  as  a  list  of 
the  participants  *®  in  the  clearing 
agency  on  whose  behalf  the  clearing 
agency  holds  the  issuer’s  securities 
and  cl  the  participant’s  respective  po¬ 
sitions  in  such  securities  as  of  a  speci¬ 
fied  date.  In  the  event  that  further 
rulemaking  action  is  not  taken  with 
respect  to  proposed  Rule  17Ad-8  prior 
to  the  adoption  of  proposed  Rule  14d- 
1,  a  description  similar  to  that  stated 
above,  rather  than  a  reference  to  an¬ 
other  rule,  will  be  included  in  the  defi¬ 
nition  of  "security  position  listing.” 

B.  PROPOSED  RULE  14d-2;  FILING  AND  DE¬ 
LIVERY  OF  TENDER  OFFER  STATEMENT 

[17  CFR  240.14d-2] 

Section  14(d)(1)  of  the  Exchange  Act 
imposes  certain  requirements  upon  a 
bidder  who  makes  a  tender  offer  for 
any  of  certain  specified  classes  of 


"Release  No.  34-14493  (February  22, 
1978)  (43  FR  8269). 

“The  term  “clearing  agency”  is  defined  in 
Section  3(a)(23)  of  the  Exchange  Act. 

“The  term  “participants”  is  defined  in 
Section  3(a)(24)  of  the  Exchange  Act. 
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equity  securities”  if  upon  consuma- 
tion  of  such  tender  offer  the  bidder 
would  be  the  beneficial  owner  of  more 
than  5  percent  of  such  class  of  securi¬ 
ties.  At  the  time  the  tender  offer  is 
first  published,  sent  or  given  to  secu¬ 
rity  holders,  the  bidder  is  required  to 
have  filed  with  the  Commission  a 
statement  containing  the  information 
specified  by  Section  13(d)  of  the  Ex¬ 
change  Act  and  such  additional  infor¬ 
mation  as  required  by  Commission 
rule  or  regulation  and  to  have  sent  a 
copy  of  such  statement  to  the  subject 
company.  The  bidder’s  requests  or  in¬ 
vitations  for  tenders  as  well  as  adver¬ 
tisements  of  the  tender  offer  are  re¬ 
quired  to  be  part  of  the  filing.  Similar 
procedures  are  required  with  respect 
to  additional  material  soliciting  or  re¬ 
questing  tender  offers  after  the  initial 
solicitation.  The  provisions  of  present 
Rule  14d-l  tl7  CFR  240.14d-l]  are 
patterned  on  those  of  Section  14(d)(1). 
Moreover,  present  Rule  14d-l(b)  re¬ 
quires  that  in  the  event  of  a  material 
change  in  the  Schedule  14D-1  the 
bidder  promptly  file  an  amendment 
thereto. 

With  certain  changes,  proposed  Rule 
14d-2  w'ould  generally  conform  to  the 
present  filing  framework.  Under  pro¬ 
posed  Rule  14d-2(a).  a  bidder  making 
a  tender  offer  subject  to  Section 
14(d)(1)  of  the  Exchange  Act  would  be 
required  to  take  certain  actions  as 
soon  as  practicable  on  the  date  of  com¬ 
mencement  of  the  tender  offer.”  In 


”The  specified  classes  are:  any  class  of 
equity  securities  registered  pursuant  to  Sec¬ 
tion  12  of  the  Exchange  Act;  any  class  of 
equity  securities  which  would  have  been  re¬ 
quired  to  be  registered  pursuant  to  Section 
12  except  for  the  exemption  provided  in 
Section  12(g)(2)(G)  of  the  Exchange  Act: 
and  any  class  of  equity  securities  issued  by  a 
closed-end  investment  company  registered 
under  the  Investment  Company  Act  of  1940. 

”  Compliance  with  the  proposal  would  not 
be  required  until  the  date  of  commence¬ 
ment  of  the  tender  offer.  (The  “commence¬ 
ment"  of  a  tender  offer  is  the  subject  of 
proposed  Rule  14d-6  [17  CFR  240.14d-61, 
discussed  below.)  The  standard  of  filing  as 
soon  as  practicable  on  the  date  of  com¬ 
mencement  is  a  departure  from  present 
practice.  Because  of  the  difficulty  in  ascer¬ 
taining  the  precise  time  that  a  tender  offer 
is  first  published,  sent  or  given  to  security 
holders,  bidders  are  often  unable  to  file  a 
Schedule  14D-1  with  the  Commission  on 
the  same  date  that  the  offer  Is  commenced. 
For  example,  since  the  publication  times  of 
morning  newspapers  occur  prior  to  the 
Commission’s  opening  of  business  a  bidder 
under  the  present  rule  files  the  Schedule 
14D-1  prior  to  the  day  of  publication  in 
order  to  avoid  a  technical  violation  of  pres¬ 
ent  Rule  14d-l(a).  Similar  problems  are  pre¬ 
sented  in  tender  offers  which  use  mailings 
to  shareholders.  In  the  Commission’s  view, 
the  standard  in  proposed  Rule  14d-2(a) 
would  enable  a  bidder  to  file  with  the  Com¬ 
mission  as  soon  as  practicable  on  the  same 
day  that  the  tender  offer  is  first  published, 
sent  or  given  to  security  holders  and  would 
facilitate  the  confidentiality  of  the  tender 
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addition  to  making  a  filing  with  the 
Commission,  the  bidder  would  be  re¬ 
quired  to  deliver,  as  soon  as  practica¬ 
ble  on  the  date  of  commencement,  a 
copy  of  the  Schedule  14D-1  to:  the 
subject  company;**  any  previous  bidder 
which  has  filed  a  Schedule  14D-1  with 
respect  to  a  tender  offer  which  has  not 
yet  terminated  for  the  same  class  of 
securities:  and  to  any  national  securi¬ 
ties  exchange  where  the  class  of  the 
subject  company’s  securities  sought  by 
the  tender  offer  is  registered  and 
listed  for  trading  and  to  the  National 
Association  of  Securities  Dealers  Inc. 
(the  “NASD”),  if  the  class  of  securities 


offer  until  the  date  of  commencement.  For 
example,  with  respect  to  the  filing  require¬ 
ment  "as  soon  as  practicable”  normally 
would  be  at  the  time  the  Commission  opens 
for  business.  Moreover,  the  proposal  would 
be  consistent  with  the  legislative  history  of 
the  Williams  Act.  As  originally  introduced, 
the  bill  which  became  the  Williams  Act  re¬ 
quired  a  filing  five  days  before  the  tender 
offer  was  made.  In  rejecting  the  require¬ 
ment  of  pre-conunencement  filing  and 
review,  the  Senate  Report  stated  that:  [Iln 
view  of  the  authority  and  responsibility  of 
the  Securities  and  Exchange  Commission  to 
take  appropriate  action  in  the  event  that  in¬ 
adequate  or  misleading  information  is  dis¬ 
seminated  to  the  public  to  solicit  acceptance 
of  a  tender  offer,  the  bill  as,  approved  by  the 
committee  requires  only  that  the  statement 
be  on  file  with  the  Securities  and  Exchange 
Commission  at  the  time  the  tender  offers  is 
first  made  to  the  public.  1967  Senate  Report 
at  4.  The  Commi^ion  believes  that  the  de¬ 
termination  of  the  exact  time  that  a  tender 
offer  is  first  made  was  not  intended  by  Con¬ 
gress  for  the  application  of  the  filing  re¬ 
quirement.  To  avoid  the  premature  disclo¬ 
sure  of  an  impending  tender  offer  and  con¬ 
sequent  market  disruption,  the  Commission 
believes  that  a  fUing  as  soon  as  practicable 
on  the  date  of  commencement  is  an  ade¬ 
quate  requirement.  Advance  filing  would 
not  be  required  by  the  proposal.  However,  a 
practice  has  developed  of  bidders  voluntar¬ 
ily  submitting  tender  offer  material  to  the 
staff  prior  to  the  date  of  commencement. 
The  proposal  is  not  Intended  to  change  the 
present  administrative  practice  of  the  staff 
receiving  and  reviewing  on  an  informal  basis 
tender  offer  documents  ihat  have  not  been 
filed. 

**This  section  implements  the  specific 
provisions  of  Section  14(dXl)  of  the  Ex¬ 
change  Act. 

"This  requirement  is  necessary  to  imple¬ 
ment  the  additional  withdrawal  rights  pro¬ 
vided  to  security  holders  under  proposed 
Rule  14d-7(a>(2>  by  ensuring  that  a  previous 
bidder  receives  prompt  notice  of  the  com¬ 
mencement  of  another  tender  offer  for  the 
same  class  of  securities. 

The  disclosure  in  the  subject  company’s 
most  recent  Annual  Report  on  Form  10-K 
[17  CFR  249.310]  could  be  relied  upon  in  de¬ 
termining  which,  if  any  exchange  should  re¬ 
ceive  a  transmittal,  unless  the  bidder  has 
reason  to  believe  that  such  information  is 
not  current.  A  bidder  would  not  be  required 
to  transmit  materials  to  an  exchange  upon 
which  the  subject  class  of  securities  has  un¬ 
listed  trading  privileges.  Normally,  the 
standard  of  “as  soon  as  practicable”  on  the 
date  of  commencement  would  be  prior  to 
the  opening  of  a  securities  exchange. 
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sought  by  the  tender  offer  is  traded  in 
the  over-the-counter  market.** 

In  view  of  the  importance  of  provid¬ 
ing  for  exchanges  to  receive  such  in¬ 
formation  in  a  manner  sufficient  to 
enable  such  exchanges  to  institute  ap¬ 
propriate  action  in  a  timely  fashion, 
the  Commission  believes  this  delivery 
requirement  is  in  the  public  interest 
and  for  the  protection  of  investors. 
Comment  is  specifically  requested, 
however,  on  whether  this  delivery  re¬ 
quirement  should  be  limited  to  the 
principal  exchange  **  on  which  the 
class  of  securities  is  registered  and 
listed  for  trading  and  whether  such  a 
limitation  would  result  in  the  timely 
dissemination  of  sufficient  informa¬ 
tion  relating  to  the  tender  offer  to 
other  exchanges  on  which  such  class 
of  securities  is  registered  and  listed  for 
trading.  In  addition,  the  Commission 
believes  that  the  requirement  of  deliv¬ 
ery  to  the  NASD  with  respect  to  any 
security  quoted  in  NASDAQ  would 
serve  the  public  interest  and  would 
protect  investors  by  encouraging  early 
and  widespread  dissemination  of  infor¬ 
mation  concerning  the  tender  offer 
and  by  permitting  the  NASD,  where 
appropriate,  to  suspend  the  display  of 
quotation  information  on  NASDAQ 
terminals  pending  such  dissemina¬ 
tion."  The  Commission  specifically  re¬ 
quests  comment,  however,  on  whether 
this  requirement  is  appropriate  or 
places  an  unwarranted  burden  on  bid¬ 
ders. 

Proposed  Rule  14d-2(b)  would  re¬ 
quire  a  similar  filing  and  delivery  pro¬ 
cedure  with  regard  to  material 
changes  in  the  information  set  forth 
in  the  Schedule  14D-1.  An  amendment 


"While  Section  14(dMl)  of  the  Exchange 
Act  does  not  specifically  require  a  bidder  to 
transmit  a  statement  to  each  exchange 
where  the  security  is  registered  and  listed 
for  trading,  the  Commission  believes  that 
the  transmittal  requirement  is  necessary 
and  appropriate  in  the  public  interest  and 
for  the  protection  of  investors  and  therefore 
within  the  Commission's  authority  under 
other  provisions  of  the  Exchange  Act,  such 
as  Section  14(dK4).  Cf.  Section  13(dKl)  of 
the  Exchange  Act.  Because  of  the  unset¬ 
tling  and  disruptive  effects  that  tender 
offers  may  have  on  trading  activity  in  the 
subject  company’s  securities,  the  Commis¬ 
sion  believes  that  securities  exchanges  and 
the  NASD  should  have  direct  access  to  the 
complete  disclosure  by  a  bidder  during  a 
tender  offer.  Additionally,  the  requirement 
will  expand  access  to  such  statements. 
Moreover,  such  information  will  assist  ex¬ 
changes  in  any  determination  to  suspend 
trading  in  the  subject  company’s  securities 
and  therefore  can  be  instrumented  in  avoid¬ 
ing  manipulation  of  such  securities.  See  also 
testimony  of  Donald  L.  Calvin.  Vice  Presi¬ 
dent.  New  York  Stock  Exchange.  1967 
Senate  Hearings  at  76. 

"Principal  exchange  means  the  securities 
exchange  on  which  the  greatest  amount  of 
exchange  trading  in  the  class  of  securities 
takes  place. 

**See  NASD  By-Laws,  Schedule  D,  Section 
II(BK3). 
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to  that  Schedule  disclosing  the 
change  "  would  be  filed  with  the  Com¬ 
mission  and  delivered  to  the  subject 
company,  and  to  any  exchange  and/or 
the  NASD,  as  required  by  proposed 
Rule  14d-2(a),  promptly  but  not  later 
than  the  date  that  disclosure  of  the 
material  change  is  first  published,  sent 
or  given  to  security  holders.  An  excep¬ 
tion  to  the  filing  and  delivery  require¬ 
ment  would  be  made  with  respect  to 
an  amendment  to  Schedule  14D-1  that 
only  disclosed  the  number  of  shares 
deposited  to  date  and/or  announced 
an  extension  of  the  tender  offer’s  du¬ 
ration.  Filing  and  delivery  of  such  an 
amendment  could  be  made  by  the 
bidder  promptly  after  the  date  such 
limited  tender  offer  material  is  first 
published,  sent  or  given  to  security 
holders.  “ 

Under  proposed  Rule  14d-2(c),  addi¬ 
tional  tender  offer  material  would  be 
required  to  be  filed  as  an  exhibit  to 
Schedule  14D-1  and  to  be  delivered  to 
the  subject  company,  any  exchange 
and/or  the  NASD,  as  required  by  pro¬ 
posed  Rule  14d-2(a).  The  filing  and 
delivery  would  be  made  promptly  but 
not  later  than  the  date  such  additional 
tender  offer  material  is  first  pub¬ 
lished.  sent  or  given  to  security  hold¬ 
ers,  except  for  additional  tender  offer 
material  described  in  the  proviso  in 
Rule  14d-2(b)  which  could  be  filed  and 
delivered  promptly  after  dissemination 
to  security  holders. 

In  certain  situations,  paragraphs  (b) 
and  (c)  of  the  proposal  would  operate 
in  tandem.  If  a  material  change  occurs 
in  the  Schedule  14D-1,  the  amend¬ 
ment  disclosing  such  change  would  be 
filed  and  delivered  pursuant  to  pro¬ 
posed  paragraph  (b)  and  the  addition¬ 
al  tender  offer  material  disseminated 
to  security  holders  would  be  filed  as 
an  exhibit  and  delivered  pursuant  to 
proposed  paragraph  (c).  If  the  addi¬ 
tional  tender  offer  material  did  not 
disclose  a  material  change,  only  pro¬ 
posed  Rule  14d-2(b)  would  apply  but 
the  filing  of  such  additional  tender 
offer  material  with  the  Commission 
would  be  considered  as  an  amendment 
to  the  Schedule  14D-1. 

In  the  Commission’s  view,  proposed 
Rule  14d-2  would,  if  adopted,  create  a 
more  efficient  sj’stem  of  filings  with 
the  Commission  and  deliveries  to  in¬ 
terested  persons.  The  requirement  of 


“Thus,  the  amendment  would  not  be  re¬ 
quired  to  repeat  those  portions  of  the 
Schedule  14D-1  or  prior  amendments  there¬ 
to  which  are  unchanged. 

“The  Comnussion  received  testimony  at 
the  Tender  Offer  Hearings  about  the  logisti¬ 
cal  problems  of  filing  such  limited,  but  im¬ 
portant.  material  with  the  Commission 
prior  to  or  contemporaneous  with  its  public 
release.  The  Commission  believes  that  the 
proviso  in  proposed  Rule  14d-2(b)  would  fa¬ 
cilitate  rapid  dissemination  of  such  limited 
material  to  shareholders  and  would  resolve 
any  procedural  difficulties  Incurred  in  such 
dissemination. 


delivery  to  securities  exchanges  and/ 
or  the  NASD  is  designed  to  assist 
these  organizations  by  providing  them 
with  information  on  a  timely  basis. 
Not  only  would  access  to  Schedule 
14D-l’s  and  amendments  thereto  be 
expanded,  but  the  decision-making 
procvjss  concerning  trading  halts,  or  in 
the  case  of  the  NASD  quotation  halts, 
would  be  assisted.  Therefore,  the  Com¬ 
mission  believes  that  the  burden 
placed  on  bidders  by  this  requirement 
would  be  outweighed  by  the  anticipat¬ 
ed  benefits  to  investors  and  is  justified 
by  the  remedial  purposes  of  the  Wil¬ 
liams  Act. 

C.  PROPOSED  RULE  14D-3:  DISCLOSURE  RE¬ 
QUIREMENTS  WITH  RESPECT  TO  TENDER 

OFFERS  [17  CFR  240.14D-3] 

Present  Rule  14d-l(c)  sets  forth  the 
information  required  to  be  published, 
sent  or  given  to  security  holders  by  a 
bidder  in  any  tender  offer  subject  to 
Section  14(d)(1)  of  the  Exchange  Act. 
Present  Rule  14d-l(d)  specifies  the  in¬ 
formation  which  must  be  included  in  a 
bidder’s  additional  soliciting  material. 

Proposed  Rule  14d-3  is  similar  to  the 
present  disclosure  framework  in  that 
it  would  establish  specific  disclosure 
requirements  with  respect  to  any 
tender  offer  subject  to  Section 
14(d)(1)  of  the  Exchange  Act.  Unlike 
the  present  rule,  however,  the  disclo¬ 
sure  requirements  of  proposed  Rule 
14d-3(a)  would  differentiate  between 
the  various  methods  by  which  tender 
offers  are  disseminated  to  security 
holders.  Proposed  Rule  14d-3(b), 
which  sets  forth  the  information  re¬ 
quired  to  be  disclosed,  follows  the  pat¬ 
tern  established  by  proposed  Rule 
14d-3(a). 

With  respect  to  cash  tender  offers, 
the  disclosure  requirements  of  pro¬ 
posed  Rule  14d-3(a)  will  depend  on 
two  factors:  (1)  whether  the  tender 
offer  is  disseminated  by  one  or  more 
of  the  methods  provided  under  pro¬ 
posed  Rule  14d-4;^’  and  (2)  if  proposed 
Rule  14d-4  is  applicable,  whether  the 
method  involves  the  use  of  a  summary 
advertisement  of  the  tender  offer. 
When  a  bidder  uses  a  method  under 
proposed  Rule  14d-4  to  disseminate  a 
cash  tender  offer,  either  sub-para- 
graph  (a)(1),  (a)(2),  or  (a)(3)  of  pro¬ 
posed  Rule  14d-3  will  determine  what 
information  described  in  proposed 
Rule  14d-3(b)  will  be  required  to  be 
disseminated  to  security  holders.  Since 
the  summary  publication  and  use  of 
stockholder  lists  contemplate  the  use 
of  a  summary  advertisement,  sub-para¬ 
graphs  (a)(2)  and  (a)(3)  of  the  propos¬ 
al  would  require  a  bidder  using  either 
of  these  methods  to  comply  with  pro- 


*’As  discussed  below,  proposed  Rule  14d-4 
would  establish  three  non-exclusive  meth¬ 
ods  of  dissemination:  long-form  publication; 
summary  publication;  and  the  use  of  stock¬ 
holder  lists  and  security  position  listings. 


posed  Rule  14d-3(b)(l)  and  (b)(2). 
Since  the  long-form  method  of  publi¬ 
cation  does  not  involve  a  summary  ad¬ 
vertisement,  proposed  Rule  14d- 
3(a)(1)  would  only  require  a  bidder  to 
comply  with  sub-paragraph  (b)(1)  of 
the  proposal.  If  a  cash  tender  offer  is 
disseminated  other  than  by  means  of 
proposed  Rule  14d-4,  proposed  Rule 
14d-3(a)(4)  would  be  applicable  and 
would  require  a  bidder  to  disclose  to 
security  holders  the  information  set 
forth  in  proposed  Rule  14d-3(b)(l). 

The  disclosure  requirements  for  an 
exchange  tender  offer  subject  to  Sec¬ 
tion  14(d)(1)  of  the  Exchange  Act 
would  be  governed  by  proposed  Rule 
14d-3(a)(4)  which  would  require  a 
bidder  making  such  an  offer  to  dis¬ 
close  to  security  holders  the  informa¬ 
tion  required  by  proposed  Rule  14d- 
3(b)(1). 

Unconventional  cash  and  exchange 
tender  offers  would  also  be  governed 
by  proposed  Rule  14d-3(a)(4).  In  such 
offers,  bidders  would  be  required  to 
disclose  to  security  holders  the  infor¬ 
mation  required  by  proposed  Rule 
14d-3(b)(l). 

Pursuant  to  the  provisions  of  pro¬ 
posed  Rule  14d-3(a).  the  information 
set  forth  in  proposed  Rule  14d-3(b)(l) 
would  be  required  to  be  disclosed  to  se¬ 
curity  holders  in  the  tender  offer  ma¬ 
terials  of  any  tender  offer  which  is 
subject  to  Section  14(d)(1)  of  the  Ex¬ 
change  Act.  While  substantially  simi¬ 
lar  to  the  information  required  by 
present  Rule  14d-l(c),  the  proposal 
would  require  additional  disclosure 
with  respect  to  the  scheduled  expira¬ 
tion  date  of  the  tender  offer  (proposed 
Rule  14d-3(b)(l)(iv)),  the  manner  of 
effecting  withdrawal  of  deposited  se¬ 
curities  (proposed  Rule  14d- 
3(b)(l)(v)),  and,  in  a  tender  offer  for 
less  than  all  the  securities  of  a  class, 
the  present  intention  or  plan  of  the 
bidder  with  respect  to  such  offer  in 
the  event  of  an  oversubscription  by  se¬ 
curity  holders  (proposed  Rule  14d- 
3(b)(l)(vi)).  Disclosure  of  what  a 
bidder  presently  intends  or  plans  to  do 
if  a  partial  tender  offer  is  oversub¬ 
scribed  will  provide  meaningful  infor¬ 
mation  to  security  holders  who  are 
confronted  with  an  investment  deci¬ 
sion  whether  to  tender,  sell  into  the 
market  or  hold  securities  sought  by 
such  an  offer.  Such  disclosure  is  made 
in  some  tender  offer  materials  under 
current  practice  and  is  consistent  with 
the  legislative  history  of  the  Williams 
Act.« 

Proposed  Rule  14d-3(b)(2)  specifies 
the  limited  disclosure  to  be  made  in  a 
summary  advertisement.  In  addition 
to  certain  specified  information,  the 
summary  advertisement  would  contain 
appropriate  instructions  as  to  how  se¬ 
curity  holders  would  be  able  to  obtain 
the  bidder’s  tender  offer  material  at 


“See  1970  Senate  Hearings  at  12. 
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the  bidder’s  expense  and  a  statement 
that  the  disclosure  made  in  such 
tender  offer  materials  is  incorporated 
by  reference  in  the  summary  adver¬ 
tisement. 

Because  of  the  requirements  of  pres¬ 
ent  Rule  14d-l(c),  bidders  have  been 
unable  to  employ  any  kind  of  sum¬ 
mary  advertisement. Under  the  pro¬ 
posal.  bidders  would  be  permitted  to 
use  summary  advertisements  but  only 
in  cash  tender  offers  which  are  dis¬ 
seminated  by  means  of  either  sum¬ 
mary  publication  or  the  use  of  stock¬ 
holder  lists  under  proposed  Rules  14d- 
4  (a)(2)  and  (a)(3).  respectively. 

In  addition  to  the  limited  types  of 
tender  offers  in  which  it  can  be  used, 
the  content  of  a  summary  advertise¬ 
ment  would  be  limited  to  the  informa¬ 
tion  eniunerated  in  proposed  Rule 
14d-3(bK2).  The  inclusion  of  informa¬ 
tion  other  than  that  specified  by  pro¬ 
posed  Rule  14d-3(b)(2)  in  the  initial 
summary  advertisement  or  that  speci¬ 
fied  by  proposed  Rule  14d-3(cK2)  in  a 
subsequent  summary  advertisement 
would  result  in  making  those  provi¬ 
sions  unavailable  to  the  bidder  which 
would  then  be  required  to  comply  with 
the  disclosure  requirements  of  pro¬ 
posed  Rules  14d-3(bKl)  suid  (c)(1).  In 
order  to  highlight  the  limited  nature 
of  a  summary  advertisement,  an  Ex¬ 
planatory  Note  is  included  in  proposed 
Rule  14d-3(b)(2).  The  Note  explains 
that  the  Rule  prevents  the  inclusion 
of  a  transmittal  letter  in  the  summary 
advertisement.  This  is  intended  to  en¬ 
courage  shareholders  to  request  the 
bidder's  tender  offer  materials  in 
making  their  investment  decision  with 
respect  to  the  tender  offer. 

Proposed  Rule  14d-3(c)  pertains  to 
disclosure  in  additional  soliciting  ma¬ 
terials.  As  with  present  Rule  14d-l(d). 
proposed  Rule  14d-3(cKl)  would 
permit  a  bidder  to  omit  certain  infor¬ 
mation  that  had  previously  been  fur¬ 
nished  to  security  holders  in  connec¬ 
tion  with  the  tender  offer.  Under  pro¬ 
posed  Rule  14d-3(c)(2),  a  summary  ad- 
vertisment  published,  sent  or  given  to 
security  holders  after  the  initial  sum¬ 
mary  advertisment  would  contain  dis¬ 
closure  of  any  material  change  in  the 
bidder’s  tender  offer  materials  or  a 
fair  and  adequate  summary  thereof. 

The  Commission  believes  that  pro¬ 
posed  Rule  14d-3  would,  if  adopted,  es¬ 
tablish  a  comprehensive  framework 
for  the  disclosure  required  to  be  dis¬ 
seminated  to  security  holders  in  the 
bidder’s  initial  solicitation  and  in  addi¬ 
tional  soliciting  material.  The  limited 
disclosure  requirements  for  summary 
advertisements  will  provide  increased 
flexibility  to  bidders  making  cash 
tender  offers  subject  to  Section 
14(dKl).  It  is  also  anticipated  that  the 
use  of  summary  advertisements  will 


**See  Interpretive  Notice  in  SEC  News 
Digest  of  May  12.  1978. 


facilitate  rapid  dissemination  of  the 
fact  that  a  tender  offer  is  being  made 
and  by  putting  security  holders  on  a 
more  equal  footing  will  prevent  those 
who  have  acquired  such  information 
from  taking  advantage  of  those  who 
have  not. 

D.  PROPOSED  RULE  14d-4:  DISSEMINATION 
OF  CASH  TENDER  OFFERS 

[17  CFR  240.140-4] 

Although  present  Rule  14d-l(c) 
specifies  certain  information  which 
must  be  included  when  a  tender  offer 
is  published,  sent  or  given  to  security 
holders,  it  does  not  sp^ify  any  partic¬ 
ular  method  of  disseminating  such  in¬ 
formation. 

In  passing  the  Williams  Act.  Con¬ 
gress  considered  the  situation  in  which 
a  shareholder  is  required  to  make  an 
investment  decision  with  respect  to  a 
tender  offer  without  adequate  infor¬ 
mation  as  "precisely  the  kind  of  dilem¬ 
ma  which  our  Federal  securities  laws 
are  designed  to  prevent.’’*®  By  requir¬ 
ing  full  and  fair  disclosure  for  the 
benefit  of  investors  in  connection  with 
tender  offers.  Congress  acted  to  re¬ 
solve  this  dilemma  and  to  "correct  the 
current  gap  in  our  securities  laws.’’** 
The  disclosure  process  envisioned  by 
the  Williams  Act  is  not  limited  to  the 
items  of  information  which  must  be 
disclosed.  The  process  includes  the  dis¬ 
semination  of  material  information  to 
shareholders.  Without  ensuring  that 
the  information  is  communicated  to 
shareholders,  the  disclosure  require¬ 
ments  are  of  limited  utUity  and  the 
shareholder  is  again  faced  with  the 
same  dilemma  which  Congress  sought 
to  resolve  by  passing  the  Williams  Act. 

In  “Piper  v.  Chris-Craft  Industries. 
Inc.’’**  the  Supreme  Court  recognized 
that  dissemination  is  part  of  the  dis¬ 
closure  purpose  of  the  Williams  Act  by 
stating  that  “the  legislation  is  de¬ 
signed  solely  to  get  needed  informa¬ 
tion  to  the  investor  •  •  *.’’**  In  support 
of  this  statement,  the  Court  relied  on 
a  statement  by  Senator  Williams: 


1967  Senate  Report  at  2. 

"Id.  at  4.  Confirming  the  view  that  the 
legislation  which  would  become  the  Wil¬ 
liams  Act  was  designed  to  fill  “a  rather  large 
gap  in  th  securities  statutes,’’  Manual 
Cohen,  then  Chairman  of  the  Commission, 
testified  that 

ITlhe  general  approach  ...  of  this  bill  is 
to  provide  the  investor,  the  person  who  is 
required  to  make  a  decision,  an  opportimity 
to  examine  and  assess  the  revelant  facts. 

Id.  at  15.  In  other  testimony,  then  Chair¬ 
man  Cohen  stated  that  the  legislation  was 
designed  so  that  the  information  which  is  to 
be  provided  to  the  investor-does  in  fact  get 
to  him  within  a  reasonable  time,  and  effec¬ 
tively. 

Id.  at  63.  Mr.  Cohen  also  recognized  the 
relationship  between  dissemination  and  dis¬ 
closure  in  stating  that  disclosure  is  useful  if 
it  reaches  the  people  for  whom  it  is  intend¬ 
ed. 

“430  U.S.  1  (1976). 

"Id.  at  31. 


We  have  taken  extreme  care  to  avoid  tip¬ 
ping  the  scales  either  in  favor  of  manage¬ 
ment  or  in  favor  of  the  person  making  the 
takeover  bids.  S.  510  is  designed  solely  to  re¬ 
quire  full  and  fair  disclosure  for  the  benefit 
of  investors.  113  Cong.  Rec.  24664  (1967)." 

Thus  the  legislative  history  and  case 
law  recognize  that  dissemination,  as 
indicated  in  the  term  "published,  sent 
or  given  to  security  holders’’  is  part  of 
the  disclosure  process  of  the  Williams 
Act. 

Proposed  Rule  14d-4  would  encour¬ 
age  adequate  dissemination  of  cash 
tender  offers  that  are  subject  to  Sec¬ 
tion  14(d)(1)  of  the  Exchange  Act.  De¬ 
signed  to  operate  in  conjimction  with 
proposed  Rules  14d-3  and  14d-5.  the 
proposal  would  establish  standards 
whereby  information  disseminated  in 
compliance  with  its  provisions  would 
be  deemed  "published,  sent  or  given  to 
security  holders’’  for  purposes  of  Sec¬ 
tion  14(d)(1). 

Since  exchange  tender  offers  are  dis¬ 
seminated  pursuant  to  procedures 
under  the  Securities  Act  of  1933,  the 
proposal  pertains  only  to  cash  tender 
offers.  In  recognition  of  the  diverse 
ways  that  cash  tender  offers  are  dis¬ 
seminated,  particularly  in  unconven¬ 
tional  tender  offers,  the  proposal  is 
not  intended  to  constitute  either  man¬ 
datory  or  exclusive  regulation.  Rather, 
the  proposal  would  add  content  and 
clarity  to  the  term  “published,  sent  or 
given’’  by  providing  definitions  of 
three  alternative  methods  of  dissemi¬ 
nating  cash  tender  offers:  long-form 
publication;  summary  publication,  and 
use  of  stockholder  lists  and  security 
position  listings.  Moreover,  a  bidder 
would  be  able  to  utilize  more  than  one 
of  the  proposed  methods  so  long  as 
there  is  full  compliance  with  each 
method  used. 

Long-form  publication  under  pro¬ 
posed  Rule  14d-(a)(l)  is  substantially 
equivalent  to  the  current  practice  and 
would  require  adequate  publication  of 
the  tender  offer  in  a  newspaper  or 
newspapers.** 

Summary  publication  under  pro¬ 
posed  Rule  14d-4(a)(2)  would  require 
the  adequare  publication  of  a  sum¬ 
mary  advertisement  of  the  tender 
offer  in  a  newspaper  or  newspapers.*® 
Additionally,  this  method  would  re- 


"Id.  (Eknphasis  in  original).  See  also 
“Rondeau  v.  Mosinee  Paper  Corp.’’  422  U.S. 
49  (1975)  in  which  the  Court  stated— 

(Tlhe  purpose  of  the  Williams  Act  is  to 
insure  that  public  shareholders  who  are 
confronted  by  a  cash  tender  offer  for  their 
stock  will  not  be  required  to  respond  with¬ 
out  adequate  information  regarding  the 
qualification  and  intentions  of  the  offering 
party. 

Id.  at  58. 

"The  disclosure  requirements  for  long 
form  publication  are  set  forth  in  proposed 
Rule  14d-3(bXl),  discussed  above. 

"The  limited  disclosure  required  by  a 
summary  advertisement  is  set  forth  in  pro¬ 
posed  Rule  14d-3(bX2).  discussed  above. 
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quire  a  bidder  to  mail  or  otherwise  fur¬ 
nish  with  reasonable  promptness  its 
tender  offer  materials  ”  to  any  secu¬ 
rity  holder  upon  request.  In  order  to 
comply  with  this  provision,  a  bidder 
would  be  required  to  have  sufficient 
copies  of  the  tender  offer  materials 
available  for  distribution  when  the 
summary  advertisement  appears.  This 
method  is  intended  to  facilitate  rapid 
communication  of  a  tender  offer  to  se¬ 
curity  holders  and  to  ensure  dissemi¬ 
nation  of  tender  offer  materials  while 
at  the  same  time  decreasing  the  esca¬ 
lating  costs  and  scheduling  problems 
associated  with  publishing  all  tender 
offer  materials  in  newspapers. 

The  operation  of  proposed  Rule  14d- 
4(a)(3)  which  relates  to  the  use  of 
stockholder  Jists  and  security  position 
listing  will  necessarily  depend  on  the 
subject  company’s  election  pursuant 
to  proposed  Rule  14d-5.  If  the  subject 
company  elects  to  conduct  the  mailing 
and  transmittal  of  the  bidder’s  tender 
offer  materials  to  security  holders  pur¬ 
suant  to  proposed  Rule  14d-5(b),  the 
bidder  under  prop>osed  Rule  I4d- 
4(a)(3)(i)  would  be  required  to  deliver 
sufficient  sets  of  its  tender  offer  mate¬ 
rials  to  the  subject  company;  to  pub¬ 
lish  a  summary  advertisement  of  the 
tender  offer;  and  to  mail  or  otherwise 
furnish  a  copy  of  the  tender  offer  ma¬ 
terials  to  any  requesting  security 
holder. 

If  the  subject  company  elects  to  fur¬ 
nish  the  stockholder  list  and  security 
position  listing(s)  to  the  bidder  pursu¬ 
ant  to  proposed  Rule  14d-5(c),  the 
bidder  under  proposed  Rule  14d- 
4(a)(3)(ii)  would  be  required:  to  mail 
its  tender  offer  materials  to  each 
record  holder;  to  transmit  its  tender 
offer  materials  to  the  participants 
named  on  the  security  position 
listing(s)  for  subsequent  transmittal 
by  banks,  brokers  and  similar  persons 
to  beneficial  owners;  to  publish  a  sum¬ 
mary  advertisement  of  the  tender 
offer;  and  to  mail  or  otherwise  furnish 
its  tender  offer  materials  to  any  re¬ 
questing  security  holder. 

The  dissemination  of  material 
changes  to  the  information  published, 
sent  or  given  to  security  holders  is  gov¬ 
erned  by  proposed  Rule  14d-4(b) 
which  would  be  substantially  similar 
in  operation  to  proposed  Rule  14d- 
4(a).  With  respect  to  a  material 
change  which  occurs  within  five  busi¬ 
ness  days  prior  to  the  expiration  of 
the  tender  offer,  the  bidder  under  pro¬ 
posed  Rule  14d-4(b)  would  be  required 
to  take  reasonable  steps  to  assure  the 
same  method  or  methods  used  during 
the  tender  offer  are  used  to  dissemi¬ 
nate  the  material  change  to  security 
holders  and  to  issue  a  press  release  dis¬ 
closing  the  material  change. 


•’The  disclosure  required  by  such  tender 
offer  materials  is  set  forth  in  proposed  Rule 
14d-3(bMl).  discussed  above. 


While  proposed  Rule  14d-4  is  not 
mandatory  and  a  cash  tender  offer 
may  be  disseminated  by  other  meth¬ 
ods,**  it  should  be  noted  that  any 
bidder  who  uses  a  summary  advertise¬ 
ment  must  fully  comply  with  the  pro¬ 
visions  of  proposed  Rule  14d-4(a)(2). 
Similarly,  a  bidder  who  makes  a  re¬ 
quest  pursuant  to  proposed  Rule  14d-5 
for  access  to  the  subject  company’s 
stockholder  list  and  security  position 
listing(s)  with  respect  to  a  cash  tender 
offer  must  fully  comply  with  the  ap¬ 
plicable  provisions  of  proposed  Rule 
14d-4(a)(3). 

By  encouraging  the  prompt  and 
widespread  dissemination  of  cash 
tender  offers,  proposed  Rule  14d-4  is 
intended  to  implement  the  remedial 
purposes  of  the  Williams  Act  by  af¬ 
fording  a  grreater  number  of  security 
holders  the  opportunity  to  receive, 
consider  and  evaluate  the  disclosure 
required  by  proposed  Rule  14d-3. 

E.  PROPOSED  RULE  14d-5:  DISSEMINATION 
OF  CERTAIN  TENDER  OFFERS  BY  THE  USE 
OF  STOCKHOLDER  LISTS  AND  SECURITY 
POSITION  LISTINGS  [l7  CFR  240.14d- 
S] 

Of  the  methods  presently  used  to 
disseminate  tender  offers,  the  trans¬ 
mittal  of  tender  offer  material  to  secu¬ 
rity  holders  by  the  use  of  stockholder 
lists  and  security  position  listings  of 
clearing  agencies  is  perhaps  the  most 
efficient  method  of  getting  the  needed 
information  to  shareholders.**  Howev¬ 
er,  neither  the  Williams  Act  nor  the 
rules  promulgated  thereunder  specifi¬ 
cally  require  a  subject  company  to  fur¬ 
nish  stockholder  lists  to  a  bidder  or  to 
transmit  the  bidder’s  tender  offer  ma¬ 
terials  to  security  holders. 

The  case  law  which  had  addressed 
the  issue  of  a  bidder’s  access  to  stock¬ 
holder  lists  of  the  subject  company 
has  considered  the  issue  primarily  in 
the  context  of  the  self-operative  lan¬ 
guage  of  Section  14(e)  of  the  Ex- 
chsuige  Act.*®  Although  several  deci- 


"See  proposed  Rule  14d-3(aK4)  which 
pertains  to  the  disclosure  requirements  for 
tender  offers  and  material  changes  thereto 
which  are  published,  sent  or  given  to  secu¬ 
rity  holders  otherwise  than  pursuant  to  pro¬ 
posed  Rule  14d-4(a). 

**For  a  discussion  of  the  importance  of 
stockholder  lists  in  contested  tender  offers, 
see,  e.g.,  Aranow,  Einhom  &  Berlstein,  “De¬ 
velopments  in  Tender  Offers  for  Corporate 
Control,”  169-173  (1977),  and  Note,  “Tender 
Offers  and  Bidder  Access  to  Target  Compa¬ 
ny  Shareholder  Lists,”  1978  Brigham  Young 
U.L.  Rev.  436. 

“But  see  “Commonwealth  Oil  Refining 
Co.  V.  Tesoro  Petroleum  Corp.,”  75  Civ.  1949 
JMC  (S.D.N.Y.  1975)  in  which  Judge  Con- 
nella  in  ordering  the  subject  company  to 
furnish  the  stockholder  list  to  the  bidder 
stated  that  the  order  was  being  issued 
“[Ulpon  the  authority  of  the  Williams  Act 
and  in  the  exercise  of  this  court’s  equity 
power.”  For  a  discussion  of  this  opinion,  see 
Atkins,  Stockholder  Lists,  9  Rev.  Reg.  901 


sions  have  indicated  that  under  cer¬ 
tain  circumstances  the  self-operative 
language  of  Section  14(e)  may  provide 
an  independent  basis  for  a  bidder  to 
obtain  a  stockholder  list,®'  the  case  law 
has  not  been  uniform.®* 

The  1976  proposal  ®*  was  intended  to 
establish  such  uniformity  and  to  im¬ 
plement  the  purposes  of  the  Williams 
Act  ®^  by  providing  a  bidder  making  a 
tender  offer  subject  to  Section 
14(d)(1)  of  the  Exchange  Act  with 
direct  access  to  the  stockholder  list  of 
the  subject  company  and  the  security 
position  listings  of  clearing  agencies 
upon  the  bidder’s  compliance  with  cer¬ 
tain  requirements. 

The  commentators  on  the  1976  pro¬ 
posal  expressed  widely  varying  views. 
Those  opposed  to  the  proposal  were 
concerned  about  the  provision’s  ap¬ 
proach,  the  Commission’s  jurisdiction 
and  conflict  with  state  corporation 
law.®*  A  number  of  commentators  sug¬ 
gested  that  the  Commission  adopt  an 
approach  similar  to  present  Rule  14a- 
7  (17  CFR  240.14a-7),  which  applies, 
among  other  things,  to  proxy  con¬ 
tests.®® 

Based  in  part  on  the  views  expressed 
by  the  commentators,  the  Commission 
is  proposing  Rule  14d-5  which  would 
enable  a  bidder  making  a  tender  offer 
subject  to  Section  14(d)(1)  to  dissemi¬ 
nate  its  tender  offer  materials  to  secu¬ 
rity  holders  by  means  of  mailings  and 
transmittals  pursuant  to  the  subject 
company’s  stockholder  list  and  secu¬ 
rity  position  listings  of  clearing  agen¬ 
cies.  Instead  of  the  direct  access  ap¬ 
proach  of  the  1976  proposal,  proposed 
Rule  14d-5  would  provide  an  option  to 


(1976).  See  also  Applied  Digital  Data  Sys¬ 
tems  Inc.  V.  Milgo  Electronics  Corp.,  425  P. 
Supp.  1163  (S.D.N.Y.  1977). 

“See,  e.g.,  “American  Chain  &  Cable  Co., 
Inc.  V.  Babcock  &  Wilcox,  Ltd.,”  Civ.  Action 
No.  B75-370  (D.  Conn.  1975);  “Mesa  Petro¬ 
leum  Co.  V.  Aztec  Oil  &  Gas  Co.,”  406  P, 
Supp.  910  (N.D.  Tex.  1976),  “Hunt  Building 
Corp.  V.  Property  Trust  of  America,”  No. 
EP-770005  (W.D.  Tex.  1977). 

**“A  &  K  Railroad  Materials,  Inc.  v. 
Green  Bay  and  Western  Railroads  Co.,”  437 
P.  Supp.  636  (E.D.  Wis.  1977). 

“For  a  discussion  of  1976  proposed  Rule 
14e-l,  see  the  1976  Release.  This  proposal 
resulted  in  part  from  the  Tender  Offer 
Hearings  in  which  the  Commission  specifi¬ 
cally  sought  comments  concerning  the  pro¬ 
mulgation  of  a  rule  governing  access  by  a 
bidder  to  stockholder  lists  of  subject  compa¬ 
nies.  Securities  Exchange  Act  Release  No. 
11003  (September  9, 1974)  (39  PR  33935). 

**ln  adopting  the  Williams  Act,  Congress 
was  concerned  that  both  the  bidder  and  sub¬ 
ject  company  have  “an  equal  opportunity  to 
fairly  present  their  case.”  1967  Senate 
Report  at  3.  The  direct  access  approach  of 
the  1976  proposal  would  have  ensured  that 
investors  received  adequate  information  and 
would  have  placed  the  bidder  on  an  equal 
footing  with  the  subject  company  vis-a-vis 
the  stockholder  list. 

“See  generally  Summary  of  Comments  at 
157-189. 

“Id.  at  184-185. 
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the  subject  company  either  to  furnish 
the  lists  to  the  bidder  within  reified 
periods  of  time  and  at  the  bidder’s  ex¬ 
pense  or  to  mail  and  transmit  the  bid¬ 
der’s  tender  offer  materials  to  security 
holders  within  specified  periods  of 
time  at  the  bidder’s  expense.  While 
the  option  feature  is  patterned  sdter 
Rule  14a-7,  proposed  Rule  14d-5  is 
specif icaly  designed  to  operate  in  the 
context  of  tender  offers.  Unlike  Rule 
14a-7,  the  proposal  would  (1)  require  a 
reasonably  current  stockholder  list, 
which  would  be  updated  during  the 
tender  offer;  (2)  pertain  to  security  po¬ 
sition  listings  of  clearing  agencies;  (3) 
require  a  mailing  to  all  record  holders 
named  on  the  stockholder  list  and  a 
transmittal  to  beneficial  owners  pursu¬ 
ant  to  the  security  position  listing  of 
the  bidder’s  tender  offer  naaterials  and 
amendments  thereto;  (4)  establish 
time  periods  for  the  election  by  the 
subject  company  and,  depending  on 
that  election,  the  furnishing  of  the 
lists  or  the  mailing/transmittal  of  the 
bidder’s  tender  offer  materials  to  secu¬ 
rity  holders;  and  (5)  under  certain  cir¬ 
cumstances  to  preclude  the  subject 
company  from  conducting  any  sepa¬ 
rate  mailing  or  similar  conununication 
or  from  publishing  any  advertisement 
relating  to  the  tender  offer  until  it  has 
complied  with  certain  procedures  spec¬ 
ified  in  the  proposal.  Although  the 
proposal  would  impose  duties  on  the 
bidder  and  the  subject  company  and 
regulate  their  conduct,  it  would  not 
regulate  transfer  agents  or  clearing 
agencies.®’ 

In  light  of  the  option  provided  to 
the  subject  company  and  case  law 
under  Rule  14a-7,®*  the  Commission 
does  not  anticipate  that  the  proposal, 
if  adopted,  would  create  unwarranted 
conflict  with  state  law  provisions  con¬ 
trolling  the  rights  of  shareholders  to 
be  furnished  direct  access  to  the  stock¬ 
holder  list. 

A  brief  discussion  of  the  various  pro¬ 
visions  of  the  proposal  and  rulemaking 
authority  is  set  forth  below. 

1.  Provisions  of  Proposed  Rule  14d-5 

Of  the  seven  paragraphs  contained 
in  proposed  Rule  14d-5,  five  relate  to 


•’Transfer  agents  may  possess  the  stock¬ 
holder  list  and  clearing  agencies  may  pos¬ 
sess  the  security  position  listings  which  are 
included  in  the  dissemination  process.  With 
respect  to  regulation  of  clearing  agencies, 
see  proposed  Rule  17Ad-8.  Release  No.  34- 
14493  (February  22,  1978)  (43  FR  8269). 

••See  “Wood,  Walker  &  Co.  v.  Evans,”  300 
F.  supp.  171  (D.  Colo.  1969),  affd,  461  F.  2d 
852  (10th  Cir.  1972),  in  which  the  district 
court  addressed  the  compatability  of  the 
Colorado  shareholder  inspection  statute  in 
effect  at  the  time,  Colo.  Rev.  Stat.  §  3-15-17, 
with  Rule  14a-7.  and  held  that  the  two  pro¬ 
visions  were  not  mutually  exclusive,  that 
utilization  of  some  of  the  federal  procedures 
did  not  c(Histitute  a  binding  election,  and 
that  the  federal  rule  did  not  preempt  the 
state  statute. 


the  subject  company  and  two  pertain 
to  the  bidder.  Generally,  the  operation 
of  the  proposal  would  depend  on  the 
election  of  the  subject  company. 

The  principal  paragraph  relating  to 
the  requirements  imposed  on  the  sub¬ 
ject  company  is  proposed  Rule  14d- 
5(a).  This  provision  would  be  triggered 
by  the  subject  company’s  receipt  of  a 
written  request  from  a  bidder  for  the 
use  of  stockholder  lists  and  security 
position  listings  in  the  dissemination 
of  a  tender  offer  to  security  holders.** 
Upon  receipt,  the  subject  company 
would  be  required  to  promptly  notify 
certain  persons,  including  transfer 
agents,  of  the  receipt  of  the  request 
and  to  promptly  ascertain  whether  the 
current  stockholder  list  was  prepared 
as  of  a  date  earlier  than  ten  business 
days  before  the  date  of  the  bidder’s  re¬ 
quest.  If  the  list  falls  outside  the  ten 
business  day  period,  the  subject  com¬ 
pany  would  be  required  to  prepare  a 
stockholder  list  as  of  the  most  recent 
practicable  date  which  shall  not  be 
earlier  than  ten  business  days  before 
the  bidder’s  request.  While  proposed 
Rule  14d-5(a)  provides  the  subject 
company  with  an  election  either  to 
furnish  the  lists  to  the  bidder  or  to 
conduct  the  mailing/transmittal  of 
the  bidder’s  tender  offer  materials, 
this  provisions  also  would  require  the 
subject  company;  to  deliver  oral  notifi¬ 
cation  of  its  election,  which  would  be 
confirmed  in  writing,  to  the  bidder 
within  one  business  day  of  its  receipt 
of  the  bidder’s  request  of  the  result  of 
the  election;  and  to  comply,  pursuant 
to  its  election,  with  either  paragraph 
(b)  or  (c)  of  the  proposal. 

If  the  subject  (x>mpany  elects  to  con¬ 
duct  the  mailing  and  transmittal  of 
the  bidder’s  tender  offer  materials  and 
amendments  thereto  to  security  hold¬ 
ers,  proposed  Rule  14d-5(b)  would  be 
applicable  and  would  require  the  sub¬ 
ject  company  to  contact  each  partici¬ 
pant  named  on  the  secnirity  position 
listings  of  clearing  agencies  and  to  as¬ 
certain  the  approximate  number  of 
beneficial  owners  of  the  securities  held 
by  such  participant.  Within  four  busi¬ 
ness  days  of  the  subject  company’s  re¬ 
ceipt  of  the  bidder’s  tender  offer  mate¬ 
rials,  the  subject  company  would  be 
required  to  mail  a  copy  of  such  materi¬ 
als  to  each  record  holder  named  on 
the  stockholder  list  and  to  transmit 
the  appropriate  number  of  sets  of 
such  materials  to  the  participants  on 
the  security  position  listings  for  subse¬ 
quent  delivery  to  beneficial  owmers  of 
the  securities  sought  by  the  tender 
offer.  These  actions  would  be  conduct¬ 
ed  in  substantially  the  same  manner 
as  the  subject  company  would  conduct 


“The  subject  company  would  not  be  re¬ 
quired  to  comply  with  the  proposal  if  the 
written  request  failed  to  meet  the  require¬ 
ments  of  paragraph  (f)  of  the  proposal,  dis¬ 
cussed  below.  . 


a  mailing  or  transmittal  of  its  own  ma- 
t^als  to  security  holders  pursuant  to 
such  lists  and  lutings.  To  facilitate  the 
publication  of  the  bidder’s  siunmary 
advertisement  of  the  tender  offer  pur¬ 
suant  to  proposed  Rule  14d- 
4(a)(3KiXB>.  the  subject  company 
would  promptly  notify  the  bidder  of 
the  commencement  of  the  mailing/ 
transmittaL  Proposed  Rule  14d-5<b)(5> 
provides  and  updating  procedure  with 
respect  to  the  stockholder  list  under 
which  persons  who  bectwne  record 
holders  after  the  date  of  the  stock¬ 
holder  list  are  furnished  copies  of  the 
bidder’s  tender  offer  materials.  Under 
proposed  Rule  14d-5<bK6)  a  similar 
mailing/transmittal  pincedure  would 
be  followed  with  respect  to  amend¬ 
ments  to  the  bidder’s  tender  offer  ma¬ 
terials. 

If  the  subject  company  elects  to  fur¬ 
nish  the  stockholder  list  and  security 
postion  listings  to  the  bidder,  proposed 
Rule  14d-5<c)  would  be  applicable  and 
would  require  the  subject  company  to 
furnish  such  list  and  listings  within 
two  business  days  of  the  bidder’s  re¬ 
quest.  The  subject  company  would 
also  be  required  to  update  the  stock¬ 
holder  list.  While  the  name  and  ad¬ 
dress  of  record  headers  would  be  fur¬ 
nished  to  the  bidder,  the  amount  of  se¬ 
curities  held  by  such  c>ersons  would 
not  be  disclosed.  The  amount  of  secu¬ 
rities  held  need  not  be  disclosed  be¬ 
cause  the  purpose  of  the  proposal  is  to 
facilitate  dissemination  of  the  tender 
offer  'in  the  interest  of  all  security 
holders;  not  to  facilitate  the  tender 
offer  by  permitting  the  bidder  to  selec¬ 
tively  mail  only  to  large  holders.  This 
provision  also  serves  to  protect  the  in¬ 
terest  of  holders  in  the  confidentiality 
of  their  holdings. 

Proposed  Rule  14d-5(d)  is  designed 
to  clarify  the  application  of  other  pro¬ 
visions  of  the  federal  securities  laws  to 
a  subject  company  under  the  mailing/ 
transmittal  procedure.  The  subject 
company  or  any  affiliate  or  agent  of 
the  subject  company  would  not  be 
deemed  to  be  an  vmderwriter  of  the 
bidder’s  securities  within  the  meaning 
of  Section  2(11)  of  the  Securities  Act 
of  1933  in  an  exchange  tender  offer 
and  would  not  be  liable  under  the  fed¬ 
eral  securities  laws  for  the  disclosure 
in  the  bidder’s  tender  offer  materials 
.'.i  '•  W  because  of  the  compliance  by 
bject  company  or  any  affiliate 
oi  «c*nt  of  the  subject  company  with 
one  or  more  of  the  requirements  of 
the  proposal. 

Prop<Med  Rule  14d-5(e)  is  a  remedial 
provisions  designed  to  ensure  the  sub¬ 
ject  company’s  compliance  with  cer¬ 
tain  of  the  proposal’s  requirements. 
Under  this  provisions,  the  subject 
company  would  be  precluded  from 
conducting  a  shareholder  communica¬ 
tion  relating  to  the  bidder’s  tender 
offer  until  certain  actions  were  (X)m- 
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pleted.  If  the  subject  company  elects 
to  conduct  the  mailing/transmittal  of 
the  bidder’s  tender  offer  materials,  the 
subject  company  would  be  able  to  con¬ 
duct  its  own  mailing  to  shareholders 
or  to  publish  an  advertisement  relat¬ 
ing  to  the  tender  offer  only  after  the 
subject  company  completed  the  initial 
mailing/transmittal  of  the  bidder’s 
tender  offer  materials.  If  the  subject 
company  elects  to  furnish  the  lists  to 
the  bidder,  it  would  be  able  to  conduct 
its  own  mailing  to  security  holders  or 
to  publish  advertisements  relating  to 
the  tender  offer  only  after  the  initial 
stockholder  list  and  security  position 
listings  had  been  furnished  to  the 
bidder.  The  Commission  recognizes 
that  proposed  Rule  14d-5(e)  would,  if 
adopted,  impose  cretain  restrictions  on 
the  subject  company’s  ability  to  com¬ 
municate  with  its  security  holders  con¬ 
cerning  the  tender  offer,  but  believes 
that  such  restrictions  are  necessary 
and  appropriate  for  the  prompt  com¬ 
pliance  of  the  subject  company  with 
the  bidder’s  request  and  for  the  rapid 
dissemination  of  the  bidder’s  tender 
offer  materials  to  the  subject  compa¬ 
ny’s  security  holders.  In  light  of  the 
fact  that  the  subject  company  would 
receive  notice  of  the  pending  tender 
offer  in  advance  of  its  commencement, 
the  restrictions  envisioned  by  the  pro¬ 
posal  which  pertain  only  to  sharehold¬ 
er  communications  would  not  impose 
an  undue  burden  on  a  subject  compa¬ 
ny  and  the  benefits  to  its  security 
holders  would  outweigh  any  burden 
imposed  on  the  subject  company. 

The  provisions  of  proposed  Rule 
14d-5(e)  are  qualified  by  the  proviso 
contained  therein.  Under  the  proviso, 
a  subject  company  would  be  able  to 
make  a  “stop-look-and-listen”  commu¬ 
nication  to  its  shareholders  pursuant 
to  proposed  Rule  14d-10(e)  at  any 
time  subsequent  to  the  commence¬ 
ment  date  of  the  bidder’s  tender  offer 
or  the  date  of  any  public  annoncement 
by  such  bidder  which  contains  at  least 
the  information  specified  in  proposed 
Rule  14d-6(d)  (1)  through  (3).  For  ex¬ 
ample,  if  the  bidder  commences  a 
tender  offer  by  means  of  long  form 
publication  on  the  same  date  that  the 
bidder  requests  the  subject  company 
to  comply  with  proposed  Rule  14d-5, 
the  provison  to  proposed  Rule  14d- 
5(e)  would  enable  the  subject  company 
to  issue  a  “stop-look-and-listen”  letter 
on  the  date  of  the  bidder’s  long  form 
publication  even  if  the  subject  compa¬ 
ny  has  not  yet  complied  with  the  ap¬ 
plicable  provisions  of  proposed  Rule 
14d-5. 

While  proposed  Rule  15d-5(f)  sets 
forth  the  information  which  a  bidder 
must  include  in  its  written  request  in 
order  to  initiate  the  operation  of  pro¬ 
posed  Rule  14d-5(a),  proposed  Rule 
14d-5(g)  would  impose  certain  require¬ 
ment  on  the  bidder.  If  the  subject 


company  elects  to  conduct  the  mail¬ 
ing/transmittal  of  the  bidder’s  tender 
offer  materials,  proposed  Rule  14d- 
5(g)(1)  would  require  the  bidder  to  de¬ 
liver  its  tender  offer  materials,  includ¬ 
ing  amendments  to  the  subject  compa¬ 
ny  and  to  comply  with  the  dissemina¬ 
tion  requirements  of  proposed  Rule 
14d-4(a)(3)(i).  If  the  subject  company 
elects  to  furnish  the  lists  to  the 
bidder,  proposed  Rule  14d-5(g)(2) 
would  require  the  bidder:  to  use  such 
lists  exclusively  in  the  dissemination 
of  tender  offer  materials  to  security 
holders;  to  return  the  lists  to  the  sub¬ 
ject  comany  promptly  after  the  termi¬ 
nation  of  the  bidder’s  tender  offer;  to 
accept,  handle  and  return  all  lists  on  a 
confidential  basis;  not  to  retain  any 
list  or  any  information  derived  from 
such  list  after  the  termination  of  the 
tender  offer;  to  mail  all  the  tender 
offer  materials,  including  amend¬ 
ments,  to  each  person  on  the  stock¬ 
holder  list  and  updates  thereto;  to 
follow  a  procedure  under  which  all 
tender  offer  materials  would  be  trans¬ 
mitted  to  each  participant  named  on  a 
security  position  listing  for  subsequent 
delivery  to  the  beneficial  owners  of 
the  securities;  and  to  comply  with  the 
dissemination  requirements  of  pro¬ 
posed  Rule  14d-4(a)(3)(ii).  Regardless 
of  the  subject  company’s  election  the 
bidder  would  be  required  to  promptly 
reimburse  the  subject  company  for  the 
reasonable  out  of  pocket  expenses  in¬ 
curred  by  the  subject  company  and  its 
agents  in  complying  with  the  require¬ 
ments  of  the  proposal.  Such  reim¬ 
bursement  would  include,  but  not  be 
limited  to;  postage;  clerical  expenses; 
expenses  incurred  in  the  preparation 
and  updating  of  the  stockholder  list; 
and  expenses  incurred  by  banks,  bro¬ 
kers  and  other  persons  in  forwarding 
the  bidder’s  tender  offer  materials,  in¬ 
cluding  amendments,  which  were  paid 
by  the  subject  company. 

2.  Rulemaking  Authority  for  Proposed 
Rule  14d-5 

Comments  on  the  1976  proposal 
raised  the  issue  of  the  Commission’s 
authority  to  adopt  proposed  rules 
without  resolving  that  issue.  The  Com¬ 
mission  believes  that  the  adoption  of 
proposed  Rule  14d-5  would  implement 
the  remedial  purposes  of  the  Williams 
Act  and  is  consistent  with  the  legisla¬ 
tive  history  of  that  Act.  In  addition  to 
Sections  14(d)(1)  ™  and  23(a)  of  the 
Exchange  Act,  the  rule  is  proposed 
under  Sections  14(d)(4)  and  14(e). 

The  Commission’s  rulemaking  au¬ 
thority  under  Section  14(d)(4)  of  the 
Exchange  Act  ”  extends  to  “any  solici- 


"Section  14(d)(1)  is  discussed  above  at 
text  accompanying  footnote  4. 

"Section  23(a)  of  the  Exchange  Act 
grants  the  Commission  the  authority  to 
adopt  rules  to  implement  the  provisions  of 
that  Act. 

"Section  14(dK4)  of  the  Exchange  Act 
provides  that:  Any  solicitation  or  recom- 


tation  •  •  •  to  accept  •  ♦  •  a  tender 
offer  or  request  or  invitation  for 
tenders  •  •  While  the  term  “solici¬ 
tation”  is  not  defined  in  the  Williams 
Act,  the  Conunission,  on  the  basis  of 
the  statute,  legislative  history  and  ad¬ 
ministrative  practice,  concludes  that  a 
tender  offer  when  it  is  first  published, 
sent  or  given  to  security  holders  con¬ 
stitutes  a  solicitation  to  holders  to 
accept  the  offer.  Support  for  this  posi¬ 
tion  is  found  in  Section  14(d)(1), 
which  as  part  of  the  Williams  Act  may 
be  used  in  pari  materia  with  Section 
14(d)(4).  Section  14(d)(1)  which  per¬ 
tains  to  the  bidder  states  in  pertinent 
part; 

Copies  of  any  additional  material  solicit¬ 
ing  or  requesting  such  tender  offers  subse¬ 
quent  to  the  initial  solicitation  or  request 
shall  contain  such  information  as  the  Com¬ 
mission  may  by  rules  or  regulations  pre¬ 
scribe  •  •  •  (Elmphasis  supplied). 

The  legislative  history  of  the  Wil¬ 
liams  Act  supports  this  construction  of 
the  Commission’s  authority  under  Sec¬ 
tion  14(d)(4).  The  provision  which  was 
to  become  Section  14(d)(4)  was  first 
proposed  by  the  Commission  in  1966 
in  a  memorandum  to  the  Senate  Com¬ 
mittee  on  Banking  and  Currency  com¬ 
menting  on  S.  2731,  which  was  the 
original  legislation  proposed  by  Sena¬ 
tor  Williams.  In  the  memorandum,  the 
Commission  described  the  proposed 
provision  as  follows: 

The  Commission  suggests,  as  proposed 
section  14(dK2),  that  any  solicitation  or  rec¬ 
ommendation  to  security  holders  to  accept 
or  reject  a  tender  offer  should  be  made  in 
accordance  with  the  Commission’s  rules  and 
regulations.  This  proposed  section  would 
provide  the  Commission  with  authority  to 
regulate  the  manner  and  content  of  any  op¬ 
position  to  or  support  for  a  tender  offer." 

Section  2(3)  of  S.  510  as  introduced 
by  Senator  Williams  in  1967  is  identi¬ 
cal  to  Section  14(d)(4).  In  the  Senate 
hearings  on  S.  510,  Ralph  S.  Saul, 
President  of  the  American  Stock  Ex¬ 
change.  testified  that  Section  2(3) 
should  be  “confined  to  solicitations  or 
recommendations  made  by  or  on 
behalf  of  the  person  making  the 
tender  offer,  and  solicitations  or  rec- 
onunendations  made  by  or  on  behalf 
of  the  subject  company  or  its  manage¬ 
ment.”  Mr.  Saul  believed  that  bro¬ 
kers  should  be  exempted  from  the  pro- 


mendation  to  the  holders  of  such  a  security 
to  accept  or  reject  a  tender  offer  or  request 
or  invitation  for  tenders  shall  be  made  in  ac¬ 
cordance  with  such  rules  and  regulations  as 
the  Commission  may  prescribe  as  necessary 
or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors. 

"112  Cong.  Rec.  19003-07  (1966).  In  the 
memorandum,  the  Commission  used  the 
terms  "soliciting”  and  “solicitation”  to  refer 
to  a  bidder’s  tender  offer  materials.  Addi¬ 
tionally  the  memorandum  referred  to 
"countersoliciting”  material  when  speaking 
of  material  opposed  to  a  tender  offer.  Id.  at 
19005. 

”  1967  Senate  Hearings  at  99. 
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vision.  In  response  to  Mr.  Saul,  the 
Commission  in  a  supplemental  memo¬ 
randum  concerning  S.  510  disagreed 
with  the  suggestion  that  Section  2(3) 
should  not  apply  to  solicitations  by 
persons  other  than  the  offeror  and  the 
management.  In  support  of  inclusion 
of  brokers  within  the  purview  of  the 
provision,  the  memorandum  stated 
that  “[Qluite  frequently  offerors  •  •  • 
retain  security  dealers  to  solicit  on 
their  behalf  •  •  ™ 

In  describing  the  provisions  of  Sec¬ 
tion  2(3)  on  the  floor  of  the  Senate, 
Senator  Williams  stated: 

[I]n  the  rather  common  situation  where 
existing  management  or  third  parties  con¬ 
test  a  tender  offer,  shareholders  may  be  ex¬ 
posed  to  a  bewildering  variety  of  conflicting 
appeals  and  arguments  designed  to  persuade 
them  either  to  accept  or  reject  the  tender 
offer.  The  experience  of  the  SEC  with 
proxy  fights  offers  ample  evidence  that  this 
type  of  situation  can  best  be  controlled,  and 
shareholders  most  adequately  informed,  if 
both  sides*  to  the  argument  are  subject  to 
the  full  and  fair  disclosure  rules  of  the  Fed¬ 
eral  securities  laws." 

The  broad  scope  of  the  rulemaking 
authority  and  the  wide  range  of  per¬ 
sons  whose  conduct  would  be  subject 
to  regulations  under  Section  14(d) 
were  recognized  in  the  Senate  and 
House  Reports  on  S.  510,  which  stated: 

Under  this  provisions  the  Securities  and 
Exchange  Commission  could  specify  the  in¬ 
formation  to  be  included  in  any  recommen¬ 
dation  by  management  or  others  in  favor  or 
in  opposition  to  a  tender  offer  and  could 
regulate  the  solicitation  of  investors  by  bro¬ 
kers  and  dealers  who  are  often  compensated 
for  shares  tendered  as  a  result  of  their  activ¬ 
ities.  It  would  also  enable  the  Securities  and 
Exchange  Conunlssion  to  regulate  the  activ¬ 
ities  of  persons  who  make  competing  tender 
offers  or  seek  to  influence  the  investor’s  de¬ 
cision  on  a  tender  offer." 

Therefore,  the  legislative  history  of 
Section  14(d)(4)  indicates  that  a 
bidder  is  included  within  the  sub-sec¬ 
tion  and  that  the  manner  and  content 
of  the  disclosure  contained  in  any  so¬ 
licitation  by  a  bidder  falls  within  the 
purview  of  Section  14(d)(4). 

Immediately  after  enactment,  the 
Commission  adopted  temporary  rules 
and  regulations."  Present  Rule  14d-4, 
which  was  adopted  pursuant  to  Sec¬ 
tion  14(d)(4),  regulates  the  filing  of 
Schedule  14D’s  with  the  Commission. 
Included  in  this  rule,  is  a  proviso 
which  states  that: 

This  rule  shall  not  apply  to  (1)  a  person 
required  by  Rule  14d-l(a)  to  file  a  state¬ 
ment  •  •  *. 

The  only  person  required  to  file  a 
statement  under  Rule  14d-l(a)  is  the 


"Id.  at  201. 

"133  Cong.  Rec.  855-856  (January  18. 
1967). 

”1967  Senate  Report  at  9;  H.R.  Rep.  No. 
1711,  90th  Cong.,  2nd  Sess.  (1968)  (“1968 
House  Report”)  at  10. 

"Securities  Exchange  Act  Release  No. 
8370  (July  30.  1968)  (33  FR  11015). 


bidder.  Thus,  Rule  14d-4  recognizes 
that  bidders,  whether  initial  or  com¬ 
peting,  are  within  the  rulemaking  au¬ 
thority  of  Section  14(d)(4).  Since  this 
rule  was  promulgated  by  the  Commis¬ 
sion  contemporaneously  with  the  pas¬ 
sage  of  the  Williams  Act  and  in  view  of 
the  Commission’s  participation  in  the 
development  of  the  le^slation,  the 
conclusion  as  to  bidders  in  Rule  14d-4 
is  entitled  to  weight  in  construing  the 
rulemaking  authority  "  under  the  sub¬ 
section. 

Proposed  Rule  14d-5  is  also  being 
proposed  under  Section  14(e)  of  the 
Exchange  Act.  In  addition  to  a  self-op- 
erative  antifraud  provision.  Section 
14(e)  grants  the  Commission  rulemak¬ 
ing  authority  to  define  and  to  pre¬ 
scribe  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or  mani¬ 
pulative  acts  or  practices.  The  subject 
company’s  refusal  to  provide  stock¬ 
holder  lists  for  the  dissemination  of  a 
tender  offer  may  prevent  shareholders 
from  considering  the  merits  of  the 
tender  offer  upon  the  basis  of  all  of 
the  information  that  the  Act  provides 
for.  Such  prevention  of  full  disclosure 
of  the  tender  offer,  could  facilitate  im¬ 
proper  activities.*®  Thus  the  proposal 
is  a  means  reasonably  designed  to  pre¬ 
vent  fraudulent  or  deceptive  acts  or 
practices. 

The  question  of  shareholders  lists  in 
the  context  of  a  tender  offer  was  dis¬ 
cussed  during  the  Senate  hearings  on 
the  W’ihiams  Act  in  1967.  In  response 
to  a  statement  by  a  witness  that  there 
should  be  access  to  the  stockholder 
lists  in  order  for  a  tender  offer  to  be 
made,*’  Senator  Williams  asked  then 
Chairman  Cohen  whether  the  Com¬ 
mission  has  the  authority  to  require 
shareholder  lists  in  tender  offers.** 
Chairman  Cohen  answered  that  the 
Commission  has  certain  power  under 
the  antifraud  provisions  to  deal  with 
these  problems  but  such  provisions  do 
not  provide  express  authority  to  the 
Commission  to  write  rules  to  establish 
requirements  outside  of  those  provi¬ 
sions.  Chairman  Cohen  also  stated 
that: 

ITlhe  Commission  has  not  felt,  aqd  I 
don’t  think  that  anyone  has  ever  suggested, 
that  the  Commission  now  has  authority  in  a 
tender  offer  to  insist  that  management  pro¬ 
vide  a  bidder  with  a  stockholder  list.  Wheth¬ 
er  that  might  be  appropriate  once  this  bill  is 
enacted  and  once  the  Commission  is  granted 


"See.  e.g.,  “Collins  v.  SEC."  432  U.S.  46 
(1977);  “United  States  v.  National  Associ¬ 
ation  of  Securities  Dealers,”  422  UJS.  694, 
719  (1975);  “Udall  v.  Tallman.”  380  U.S.  1. 
16-17  (1965);  “Zuber  v.  Allen.”  396  U.S.  168 
(1969);  “Red  Lion  Broadcasting  v.  F.C.C.,” 
395  U.S.  367  (1959);  “NJi.R.B.  V.  Boeing 
Co..”412U.S.  67(1973). 

"See  Aranow,  Einhom  &  Berlstein,  “De¬ 
velopments  in  Tender  Offers  for  Corporate 
Control,”  170  (1977). 

■>  1967  Senate  Hearings  at  165  (Testimony 
of  Stanley  F.  Reed). 

•'Id.  at  176. 


adequate  authority  would  be  a  matter  we 
would  determine  based  upon  our  experience 
in  these  contests,  the  needs  of  investors,  and 
the  particular  situation." 

During  the  1970  Senate  hearings 
which  considered  amendments  to  the 
Williams  Act,  including  the  grant  of 
rulemaking  authority  to  the  Commis¬ 
sion  under  Section  14(e),  the  question 
of  shareholder  lists  was  raised  again. 
Senator  Packwood  asked:  (1)  whether 
the  Commission  has  the  authority  to 
insist  that  management  provide  a 
bidder  with  a  stockholders  list;  (2) 
whether  the  authority  has  been  exer¬ 
cised;  and  (3)  If  not.  whether  “in  all 
fairness  to  all  bidders”  the  lists  should 
be  made  available.**  In  response,  then 
General  Counsel  and  now  Commis¬ 
sioner  Loomis  stated  that  the  Commis¬ 
sion  did  not  exercise  the  power  to  re¬ 
quire  the  lists  but  rather  left  the 
matter  to  state  law.  He  further  noted 
that  “enactment  of  this  legislation 
would  increase  the  likelihood”  that 
the  Commission  has  such  power  and 
that  its  exercise  would  be  a  policy 
question.** 

The  legislative  history  of  the  Wil¬ 
liams  Act  therefore  indicates  that 
Congress  was  aware  of  the  issue  of 
stockholder  lists  and  was  informed 
that  the  rulemaking  authority  granted 
to  the  Commission  by  the  legislation 
could  include  regulation  of  stock¬ 
holder  lists  in  the  context  of  tender 
offers. 

F.  PROPOSED  RULE  14D-6:  DATE  OF  COM¬ 
MENCEMENT  OF  A  TENDER  OFFER  [l7  CFR 

240.14D-6] 

The  concept  of  commencement  of  a 
tender  offer,  e.g.,  when  a  tender  offer 
is  first  published,  sent  or  given  to  secu¬ 
rity  holders,  is  essential  to  the  oper¬ 
ation  of  the  Williams  Act,  particularly 
the  .substantive  provisions  for  with¬ 
drawal  and  proration  under  Sections 
14(dK5)  and  14(d)(6),  respectively.  De¬ 
spite  its  importance,  neither  the  stat¬ 
ute  nor  the  present  rules  thereunder 
defines  the  term. 

In  light  of  importance  of  the  con¬ 
cept  and  the  need  to  provide  content 
and  clarity  to  the  term,  the  Conunis- 
sion  is  proposing  Rule  14d-6.  The  pro¬ 
visions  of  proposed  Rule  14d-6(a)(l)(i) 
through  (iii)  are  related  to  the  meth¬ 
ods  of  dissemination  under  proposed 
Rule  14d-4.  Hence,  a  tender  offer 
using  long-form  publication  com¬ 
mences  on  the  date  of  the  newspaper 
publication.  A  tender  offer  disseminat¬ 
ed  by  means  of  summary  publication 
conunences  on  the  date  the  summary 
advertisement  appears  in  the  newspa- 


"Id. 

**  Hearings  on  S.  336  and  S.  3431  Before 
the  Subcomm.  on  Securities  of  the  Senate 
Comm,  on  Banking  and  Currency,  91st 
Cong.  1st  Sess.  12  (1970)  (“1970  Senate 
Hearings”). 

"Id.  at  28. 
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per.  If  the  stockholder  list  method  is 
used,  the  bidder  is  also  required  to 
publish  a  summary  advertisement 
which  would  appear  on  the  date  the 
mailing/transmittal  is  commenced. 
Publication  of  the  summary  advertise¬ 
ment  would  commence  the  tender 
offer  under  proposed  Rule  14d- 
6(a)(l)(iii).  Proposed  Rule  14d- 
6(aKl(iv)  covers  exchange  tender 
offers  and  follows  the  current  practice 
of  commencing  the  bidder’s  offer 
when  its  registration  statement  under 
the  Securities  Act  becomes  effective. 
Revised  Rule  14d-6(a)(l)(v)  pertains 
to  any  tender  offer  which  does  not  fall 
within  the  purview  of  another  provi¬ 
sion  of  the  proposed  sub-paragraph 
and  would  thus  pertain  to  the  com¬ 
mencement  of  an  unconventional  cash 
tender  offer. 

Jo  eliminate  confusion  in  the  event 
of  an  overlapping  of  the  commence¬ 
ment  provisions  of  proposed  Rule  14d- 
6(a)(1)  for  cash  tender  offers,  pro¬ 
posed  Rule  14d-6(aK2)  provides  that 
the  first  method  used  by  the  bidder 
will  determine  the  date  of  commence¬ 
ment. 

While  revised  Rule  14d-6(a)  mainly 
represents  a  codification  of  present  ad¬ 
ministrative  practice,  proposed  Rule 
14d-6(b)  would  prevent  a  potential 
abuse  prevalent  in  current  tender 
offer  practice.  It  has  become  a 
common  practice  for  a  bidder  to  pub¬ 
licly  annoimce  the  material  terms  of  a 
cash  tender  offer  in  advance  of  the 
offer’s  formal  commencement.  Such 
announcements  trigger  market  mecha¬ 
nisms,  such  as  arbitrageur  activity, 
which  are  normally  attendant  to  the 
tender  offer  itself.  This  practice  has 
become  a  matter  of  increasing  concern 
.because  it  causes  investors  to  make  in¬ 
vestment  decisions  with  respect  to  a 
tender  offer  on  the  basis  of  incomplete 
information.  The  Commission  believes 
that  this  is  the  type  of  situation  which 
the  Williams  Act  was  designed  to  pre¬ 
vent.** 

Under  proposed  Rule  14d-6(b),  a  bid¬ 
der’s  public  announcement  through  a 
press  release,  newspaper  advertise¬ 
ment  or  public  statement  of  certain 
material  terms  of  a  cash  tender  offer 
would  be  deemed  to  commence  the 
bidder’s  tender  offer  under  Section 
14(d)  of  the  Exchange  Act.  The  excep¬ 
tion  clause  is  designed  to  prevent  the 
imposition  of  undue  burdens  on  a 
bidder  and  further  to  assure  the  avail- 


"As  stated  in  the  Senate  and  House  Re¬ 
ports  accompanying  the  Williams  Act:  With¬ 
out  knowledge  of  who  the  bidder  is  and 
what  he  plans  to  do,  the  shareholder  cannot 
reach  an  informed  decision.  He  is  forced  to 
take  a  chance.  For  no  matter  what  he  does, 
he  does  it  without  adequate  information  to 
enable  him  to  decide  rationally  what  is  the 
best  possible  course  of  action.  This  is  pre¬ 
cisely  the  kind  of  dilemma  which  our  secu¬ 
rity  laws  are  designed  to  prevent.  1967 
Senate  Report  at  2;  1968  House  Report  at  3. 


ability  of  security  holder’s  rights 
under  Section  14(d)(5)  and  14(d)(6) 
and  the  rules  promulgated  thereun¬ 
der.  Under  the  exception  clause,  the 
tender  offer  would  not  be  deemed  to 
commence  on  the  date  of  the  public 
announcement  if  within  five  business 
days  thereof  the  bidder  either:  (1) 
issues  a  subsequent  public  announce¬ 
ment  stating  that  the  bidder  has  de¬ 
termined  not  to  continue  with  the 
offer;  or  (2)  complies  with  the  filing 
requirements  of  proposed  Rule  14d- 
2(a)  and  disseminates  the  disclosure 
required  by  proposed  Rule  14d-3(a)  to 
security  holders  pursuant  to  proposed 
Rule  14d-4  or  otherw^ise.  If  the  bidder 
makes  the  subsequent  announcement, 
the  initial  announcement  will  not  be 
deemed  to  commence  an  offer  except 
for  the  application  of  Section  14(d)(7). 
This  option  would  allow  a  bidder  to 
consult  with  the  subject  company  and 
to  make  an  evaluation  of  the  probabil¬ 
ity  of  the  success  of  a  “friendly”  acqui¬ 
sition  which  might  further  benefit  in¬ 
vestors.  If  the  bidder  complies  with 
the  filing,  disclosure  and  dissemina¬ 
tion  requirements  of  the  second 
option,  the  tender  offer  will  commence 
on  the  date  of  such  compliance,  rather 
than  the  date  of  the  public  announce¬ 
ment.  If  the  bidder  exercises  neither 
option,  the  tender  offer  is  deemed  to 
commence  on  the  date  of  the  initial 
annoimcement.  Since  the  use  of  this 
alternative  will  result  in  filing  and  dis¬ 
closure  violations,  it  is  not  anticipated 
that  a  bidder  making  such  a  public  an¬ 
nouncement  will  exercise  the  “do 
nothing”  alternative. 

The  Commission  believes  that  pro¬ 
posed  Rule  14d-6(b)  will  have  benefi¬ 
cial  effects  for  investors  and  will  elimi¬ 
nate  or  reduce  the  type  of  practice  of 
pre-commencement  public  announce¬ 
ments  of  the  material  terms  of  tender 
offers  which  have  been  observed  to 
result  in  many  of  the  abuses  the  Wil¬ 
liams  Act  was  enacted  to  prevent. 

In  order  to  provide  certainty  to  bid¬ 
ders,  the  information  which  will  trig¬ 
ger  proposed  Rule  14d-6(b)  is  set  forth 
in  proposed  Rule  14d-6(c).  Generally, 
this  information  relates  to:  the  identi¬ 
ty  of  the  bidder  and  the  subject  com¬ 
pany:  a  statement  of  the  class  of  secu¬ 
rities  and  amount  thereof;  and  disclo¬ 
sure  of  the  price  or  range  of  prices 
being  offered  therefor.  Safe  harbor 
provisions  for  a  public  annoimcement 
which  will  not  trigger  the  operation  of 
proposed  Rule  14d-6(b)  are  set  forth  in 
proposed  Rules  14d-6  (d)  and  (e). 

G.  PROPOSED  RULE  14d-7:  ADDITIONAL 

WITHDRAWAL  RIGHTS  tl7  CFR  14d-7] 

Section  14(d)(5)  of  the  Exchange  Act 
provides  an  unconditional  right  of 
withdrawal  to  persons  who  have  de¬ 
posited  securities  pursuant  to  a  tender 
offer  for  seven  days  after  such  offer  is 
first  published,  sent  or  given  to  secu¬ 


rity  holders.*’  Additionally,  the  Sec¬ 
tion  provides  a  right  of  withdrawal  at 
any  time  after  sixty  days  after  the 
date  of  the  original  offer  is  the  depos¬ 
ited  securities  have  not  been  accepted 
for  payment  by  the  bidder  by  that 
date. 

Section  14(d)(5)  also  grants  rulemak¬ 
ing  authority  to  the  Commission.  The 
statutory  provisions  apply,  “except  as 
the  Commission  may  otherwise  pre¬ 
scribe  by  rules,  regrulations  or  oider  as 
necessary  or  appropriate  in  the  public 
interest  or  for  the  protection  of  inves¬ 
tors.”  To  date  the  Commission  has  not 
adopted  any  rule  under  Section 
14(d)(5)  which  governs  withdrawal 
rights. 

Extensive  testimony  was  received  at 
the  Tender  Offer  Hearings  concerning 
withdrawal  rights.  This  testimony 
raised  questions  about  the  effective¬ 
ness  of  the  seven  day  withdrawal  right 
and  pointed  out  that,  with  the  possible 
exception  of  the  sixty  day  provision. 
Section  14(d)(5)  does  not  cover  with¬ 
drawal  in  a  competing  tender  offer  sit¬ 
uation. 

Proposed  Rule  14d-7  is  intended  to 
enhance  the  effectiveness  of  with¬ 
drawal  by  providing  withdrawal  rights 
to  security  holders  in  addition  to  those 
provided  by  the  statute.  These  addi¬ 
tional  withdrawal  rights  are  set  forth 
in  proposed  Rule  14d-7(a)  which  is  in¬ 
tended  to  interrelate  with  proposed 
Rule  14e-l(a).** 

Proposed  Rule  14d-7(a)(l)  would 
extend  the  statutory  seven  day  with¬ 
drawal  right  to  fifteen  business  days 
from  the  date  of  commencement  of 
the  tender  offer.*®  Under  this  provi¬ 
sion,  security  holders  would  have  a 
longer  period  to  reconsider  their  deci¬ 
sion  to  deposit  their  shares  and  the 
bidder  would  have  a  reasonable  time 
prior  to  the  expiration  of  the  offer  to 
ascertain  the  number  of  shares  depos¬ 
ited  and  to  determine  whether  to 
accept  such  securities  for  payment  or 
to  change  the  terms  of  the  offer,  such 
as  extending  the  expiration  date. 

Proposed  Rule  14d-7(a)(2)  would  es¬ 
tablish  a  conditional  withdrawal  right 
in  competing  tender  offer  situations 
under  which  shares  could  be  with¬ 
drawn  on  the  date  and  for  ten  business 
days  following  the  commencement 
date  of  a  competing  tender  offer  by 
either  another  bidder  or  the  subject 
company.  This  withdrawal  right  would 
be  conditioned  on  two  factors.  First, 
the  right  would  apply  only  to  deposit- 


•’This  provision  has  been  construed  as 
creating  an  absolute  right  of  rescission 
during  the  seven  day  period.  Aranow  &  Eln- 
hom.  Tender  Offers  for  Corporate  Control, 
134  (1973). 

'*As  discussed  below,  proposed  Rule  14e- 
1(a)  would  establish  a  minimum  period  of 
thirty  business  days  for  any  tender  offer. 

••The  date  of  commencement  would  be  de¬ 
termined  under  the  applicable  provision  of 
proposed  Rule  14d-6.  discussed  above. 
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ed  securities  which  have  not  been  ac¬ 
cepted  for  payment  by  the  bidder 
prior  to  the  commencement  date  of 
the  competing  tender  offer.  Rather 
than  defining  the  term,  acceptance  for 
payment  would  be  made  in  the 
manner  expressly  set  forth  in  the  bid¬ 
der’s  tender  offer  materials.  Second, 
the  bidder  must  have  notice  or  other¬ 
wise  have  knowledge  of  the  com¬ 
mencement  of  the  competing  tender 
offer.  The  notice  requirement  is  de¬ 
signed  to  obviate  delays  in  the  applica¬ 
tion  of  the  withdrawal  right  and  to 
avoid  placing  undue  burdens  on  a 
bidder  which  would  be  required  to  pro¬ 
vide  such  withdrawal  rights.  To  ensure 
prompt  application  of  the  withdrawal 
right,  proposed  Rule  14d-7(c)  would 
create  a  presumption  of  knowledge  by 
a  bidder  of  the  commencement  of  a 
competing  tender  offer.  The  presump¬ 
tion  is  predicated  on  the  bidder’s  re¬ 
ceipt  of  a  copy  of  the  competing  bid¬ 
der’s  Schedule  14d-l  pursuant  to  pro¬ 
posed  Rule  14d-2  or  the  bidder’s  re¬ 
ceipt  of  notice  from  the  subject  com¬ 
pany  or  otherwise  that  the  subject 
company  has  commenced  a  competing 
tender  offer.  The  withdrawal  right  is 
designed  to  operate  in  contested  and 
in  multiple  tender  offer  situations.  For 
example,  if  after  the  commencement 
of  X’s  tender  offer,  Y  commences  a 
competing  tender  offer,  a  withdrawal 
right  would  apply  to  securities  deposit¬ 
ed  with  X.  If  the  subject  company  or  Z 
subsequently  commences  a  third 
tender  offer,  the  withdrawal  right 
under  proposed  Rule  14d-7(a)(2) 
would  apply  to  securities  deposited 
with  both  X  and  Y,  assuming  the  con¬ 
ditions.  described  above,  are  met. 

Proposed  Rule  14d-7(b)  states  that 
the  additional  withdrawal  rights,  viz., 
the  initial  fifteen  business  day  right 
and  the  ten  business  day  right  in  the 
event  of  a  competing  tender  offer, 
would  be  computed  on  a  concurrent, 
rather  than  a  consecutive  basis.  The 
Explanatory  Note  which  follow.*-  this 
proposed  paragraph  provides  an  exam¬ 
ple  of  the  concurrent  computation. 

Pursuant  to  a  conunent  made  on  the 
1976  proposal,*®  the  Commission  is  pro¬ 
posing  Rule  14d-7(d)  which  addresses 
the  question  of  how  security  holders 
can  properly  effect  withdrawal  of  de¬ 
posited  securities.  The  proposal  is  in¬ 
tended  to  avoid  the  imposition  by  a 
bidder  of  overly  rttitrictive  procedures 
for  effecting  withdrawal. 

Mindful  of  the  importance  of  with¬ 
drawal  to  the  purposes  of  the  Williams 
Act  and  the  need  to  provide  effective 
withdrawal  rights  to  security  holders, 
the  Commission  is  requesting  com¬ 
ment  on  whether  other  withdrawal 
rights  should  be  provided  in  special 
situations.  Specifically,  the  Commis- 


“See  File  No.  S7-649,  comment  letter  sub¬ 
mitted  by  Sullivan  &  Cromwell.  Summary 
of  comments  at  70. 


Sion  is  requesting  comment  on  wheth¬ 
er  a  withdrawal  right  should  be  pro¬ 
vided  to  security  holders  when  a 
bidder  amends  its  tender  offer  materi¬ 
als  in  the  absence  of  a  competing 
tender  offer  and  the  amendment  dis¬ 
closes  a  material  change,  other  than 
an  increase  in  the  consideration  of¬ 
fered.  in  the  disclosure  previously  dis¬ 
seminated  to  security  holders.  While 
the  Commission  believes  that  pro¬ 
posed  Rule  14d-7(a)(l)  addresses  this 
issue,  specific  comment  is  requested. 
Additional  withdrawal  rights  similar 
to  that  specifically  described  above 
could  be  adopted  in  lieu  of  or  in  addi¬ 
tion  to  that  proposed  in  Rule  14d- 
7(a)(1). 

H.  PROPOSED  RULE  14d-8:  PURCHASES 

AFTER  TERMINATION  OF  CERTAIN 

TENDER  OFFERS  [l7  CFR  240.14d-8] 

At  present.  Regulation  14D  does  not 
provide  for  the  integration  of  pur¬ 
chases  by  a  bidder  either  before  the 
commencement  of  a  tender  offer  or 
after  its  termination  with  those  pur¬ 
chases  made  by  such  bidder  pursuant 
to  the  tender  offer.  Under  proposed 
Rule  14d-8(aKl),  any  purchase  of  or 
offer  to  purchase  certain  securities, 
described  below,  by  either  the  bidder 
or  its  affiliates  during  a  forty  business 
day  period  following  the  bidder’s 
tender  offer  would  be  integrated  with 
such  tender  offer  for  purposes  of  Sec¬ 
tion  14(d)(7)  of  the  Exchange  Act.  The 
proposal  would  be  triggered  by  the  ter¬ 
mination  of  the  bidder’s  tender  offer 
which  would  be  determined  by  the 
date  the  tender  offer  actually  ended. 
Tender  offers  subject  to  Section 
14(d)(1)  of  the  Exchange  Act  which 
terminate  on  the  originally  scheduled 
expiration  date  or  any  extension 
thereof  would  be  covered  by  the  pro¬ 
posal  as  would  unsuccessful  tender 
offers  which  terminate  without  the  ac¬ 
ceptance  of  any  securities  for  payment 
by  the  bidder.  •* 

The  integration  provision  of  pro¬ 
posed  Rule  14d-8(a)(l)  would  apply  to 
post  termination  purchases  or  offers 
to  purchase  the  securities  described  in 
proposed  Rule  14d-8(a)(2).  Securities 
of  the  same  class  sought  by  the  bidder 
in  its  tender  offer  would  be  included  as 
well  as  options,  warrants,  rights,  con¬ 
vertible  securities  or  other  securities 
which  involve  contractual  rights,  privi¬ 
leges  or  other  provisions  to  purchase 
or  acquire  through  exercise,  conver¬ 
sion,  exchange  or  otherwise  securities 
sought  by  the  bidder’s  tender  offer. 

The  proposal  is  intended  to  make 
the  operation  of  Section  14(d)(7)  ** 


*‘The  public  announcement  described  in 
proposed  Rule  14d-6(bKl)  would  not  be 
deemed  a  termination  of  a  tender  offer. 

"Section  14(d)(7)  provides  that  when  a 
bidder  increases  the  offered  consideration 
prior  to  the  expiration  of  a  tender  offer  it 
must  pay  the  increased  consideration  to  all 


move  effective.  Under  the  terms  of  the 
statute,  the  “Best  Price  Rule”  of  Sec¬ 
tion  14(dX7)  is  limited  to  increases  in 
the  offered  consideration  prior  to  the 
expiration  of  the  offer.  One  method  of 
circumventing  the  effect  of  the  statute 
and  denying  equality  of  treatment  to 
the  subject  company’s  shareholders  is 
for  a  bidder  to  allow  the  tender  offer 
to  expire  without  increasing  the  of¬ 
fered  consideration  and  to  take  advan¬ 
tage  of  the  unsettled  market  condi¬ 
tions  which  normally  follow  a  tender 
offer  by  making  market  purchases  at 
various  prices.  Alternatively,  a  bidder 
may  within  a  short  time  after  the  first 
tender  offer  make  a  second  tender 
offer  for  securities  of  the  same  class 
for  different  consideration  which  may 
be  higher  than  that  offered  in  the 
first  tender  offer.*® 

The  avoidance  of  the  best-price  pro¬ 
vision  of  the  Williams  Act  problem  is 
applicable  to  any  tender  offer.  The 
possibility  of  avoidance  is  increased, 
however,  in  a  tender  offer  for  less 
than  all  the  outstanding  securities  of  a 
class,  particularly  where  such  offer  is 
uncontested  and/or  oversubscribed. 

While  post-termination  purchases 
undertaken  to  eliminate  the  rights  of 
shareholders  to  the  increased  consid¬ 
eration  under  Section  14(dK7)  might 
constitute  violations  of  Section  14(e) 
of  the  Exchange  Act  or  Section  10(b) 
of  that  Act  and  the  rules  thereunder, 
proposed  Rule  I4d-8  takes  another  ap¬ 
proach  to  the  matter.  The  proposal  is 
intended  to  provide  an  effective  means 
of  discouraging  and  preventing  cir¬ 
cumvention  of  the  “b^t  price  rule.” 
Under  this  proposal,  the  purchases  or 
offers  to  purchase  would  be  deemed  to 
occur  prior  to  the  expiration  of  the 
bidder’s  tender  offer  within  the  mean¬ 
ing  of  Section  14(d)(7).  Thus,  the  pur¬ 
chase  during  the  forty  business  day 
period  would  be  integrated  with  those 
purchases  made  during  the  tender 
offer.  For  example,  if  a  tender  offer 
subject  to  Section  14(d)(1)  is  made  for 
less  than  all  the  securities  of  a  class  at 
$50  per  share  and  within  forty  busi¬ 
ness  days  of  the  termination  of  such 
offer  the  bidder  makes  a  second 
tender  offer  at  $60  per  share,  each 
shareholder  who  received  $50  per 
share  in  the  first  offer  would  receive 
an  additional  $10  per  share.  Similarly, 


security  holders  whose  shares  are  taken  up 
pursuant  to  the  tender  offer.  Thus,  a  bidder 
is  required  to  pay  the  increased  considera¬ 
tion  to  security  holders  who  tendered  prior 
to  the  announcement  of  the  increase  and 
whose  securities  are  purchased  pursuant  to 
the  offer.  As  stated  in  the  Senate  and  Ho^ 
Committee  reports,  the  purpose  of  Section 
14(dK7)  Is  to  “assure  fair  treatment  of  those 
persons  who  tender  their  shares  at  the  be¬ 
ginning  of  the  tender  period  and  to  assure 
equality  of  treatment  ^among  all  sharehold¬ 
ers  who  tender  their  shares.”  1967  Senate 
Report  at  10;  1968  House  Report  at  11. 

“See.Aranow  &  Einhom,  “Tender  Offers 
for  Corporate  Control,”  1135  (1973). 
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if  a  tender  offer  subject  to  Section 
14(dKl)  of  the  act  is  made  for  $20  per 
share  and  within  forty  business  days 
of  the  termination  of  such  offer  the 
bidder  makes  open  market  purchases 
of  the  same  securities  at  $15  per  share, 
the  shareholders  who  sold  to  the 
bidder  in  such  open  market  transac¬ 
tions  would  be  entitled  to  an  addition¬ 
al  $5  per  share  from  the  bidder. 

It  is  anticipated  that  the  effect  of 
the  proposal  would  be  to  preclude  pur¬ 
chases  by  the  bidder  or  its  affiliates 
during  the  forty  business  day  period 
which  are  at  variance  with  the  remedi¬ 
al  purposes  of  Section  14(dK7).  Howev¬ 
er,  the  proFKisal  would  not  preclude  all 
purchases  by  the  bidder  or  its  affili¬ 
ates  during  the  forty  business  day 
period.  Those  purchases  made  in  ac¬ 
cordance  with  the  “best  price  rule” 
would  be  permitted,  as  would  pur¬ 
chases  which  are  specifically  exempt¬ 
ed  from  the  proposal. 

Proposed  Rule  14d-8(b)  would  ex¬ 
clude  certain  purchases  during  the 
forty  business  day  post-termination 
period  from  the  operation  of  proposed 
Rule  14d-8(a).  These  would  include 
the  purchases  pursuant  to  the  exercise 
of  options,  warrants  or  rights  on  the 
conversion  of  convertible  securities  or 
the  performance  of  agreements  to  pur¬ 
chase  securities  of  the  class  which  was 
the  subject  of  the  tender  offer  which 
were  acquired  or  entered  into  prior  to 
the  date  of  commencement  of  the  bid¬ 
der’s  tender  offer.  Such  purchases 
would  be  exempt  from  the  proposal 
only  if  the  Schedule  14D-1,  or  an 
amendment  thereto,  or  the  tender 
offer  materials  disseminated  to  secu¬ 
rity  holders  by  the  bidder  contained 
disclosure  of  such  options,  warrants, 
rights,  convertible  securities  or  agree¬ 
ments  to  purchase.*^  Additionally,  pro¬ 
posed  Rule  14d-8(b)  would  exempt  a 
merger  involving  the  subject  company 
under  certain  conditions.  Other  agree¬ 
ments  or  transactions  could  be  exempt 
from  the  proposal  pursuant  to  Com¬ 
mission  order. 

As  proposed.  Rule  14d-9  applies  to 
certain  purchases  subsequent  to  the 
termination  of  any  tender  offer  sub¬ 
ject  to  Section  14(d)(1)  of  the  Ex¬ 
change  Act.  Specific  comment  is  re¬ 
quested  as  to  whether  the  regulation 
of  post-termination  purchases  should 
distinguish  between  a  tender  offer  for 
any  or  all  securities  of  a  class  of  a  sub¬ 
ject  company  and  a  tender  offer  for 
only  a  portion  of  the  securities  of  such 
class.  If  such  a  distinction  should  be 
made,  comment  is  requested  as  to  the 
rationale  therefor  and  the  form  there¬ 
of.  In  the  event  such  a  distinction  is 
appropriate,  comment  is  also  request¬ 
ed  as  to  whether  integration  during 
the  forty  business  day  period  follow¬ 
ing  a  tender  offer  for  any  or  all  seciul- 


•*Such  disclosure  is  required  under  Item  7 
of  Schedule  14D-1. 


ties  of  a  class  should  exclude  open 
market  and  privately  negotiated  pur¬ 
chases  by  or  on  behalf  of  the  bidder 
and  apply  only  to  a  subsequent  tender 
offer  during  such  period  by  the  bidder 
or  any  affiliate  of  such  bidder  for  se¬ 
curities  of  the  same  class. 

Although  purchases  pursuant  to  a 
second  tender  offer  which  is  com¬ 
menced  within  the  forty  business  day 
period  would  be  integrated  with  those 
made  in  the  first  tender  offer  for  pur¬ 
poses  of  Section  14(d)(7).  proposed 
Rule  14d-8  does  not  specifically  per¬ 
tain  to  integration  of  pre-commence¬ 
ment  purchases.  The  Commission  in¬ 
vites  specific  comment  on  the  need 
for,  the  Commission’s  authority  to 
adopt  and  the  alternatives  available 
with  respect  to  a  pre-commencement 
integration  rule  under  the  provisions 
of  the  Williams  Act. 

It  should  be  noted  that  proposed 
Rule  14d-8  would  have  no  effect  on 
present  Rule  lOb-13  [17  CFR  240.10b- 
131. 

I.  PROPOSED  RULE  14d-9:  EXEMPTION 

FROM  STATUTORY  PRO  RATA  REQUIRE¬ 
MENTS  [17  CFR  240.14d-9] 

When  a  tender  offer  is  made  for  less 
than  all  the  outstanding  securities  of  a 
class  of  an  issuer  and  if,  within  the 
first  ten  days  after  commencement  of 
such  offer,  a  greater  number  of  shares 
are  deposited  than  the  bidder  is  bound 
or  willing  to  take  up.  Section  14(d)(6) 
provides  that  any  securities  accepted 
for  payment  by  the  bidder  are  taken 
up  on  a  pro  rata  basis.  Additionally. 
Section  14(d)(6)  provides. that  the  pro 
rata  provision  also  applies  to  securities 
deposited  within  ten  days  after  notice 
of  an  increase  in  the  offered  consider¬ 
ation. 

An  issue  has  been  raised  as  to 
whether  a  bidder  who  extends  pro  rata 
acceptance  rights  for  the  entire  tender 
offer  or  for  a  period  in  excess  of  the 
statutory  requirements  violates  Sec¬ 
tion  14(d)(6).  The  genesis  of  this  issue 
may  be  found  in  the  legislative  history 
of  the  Williams  Act.  As  originally  pro¬ 
posed,  Section  2(5)  of  S.  510  provided 
for  unlimited  proration  in  tender 
offers  for  less  than  all  the  securities  of 
a  class.  This  concept  was  criticized  by 
a  vice  president  of  the  New  York 
Stock  Exchange,  who  believed  that 
the  bill  should  conform  to  the  ex¬ 
change’s  procedure.*®  He  also  advocat¬ 
ed  an  additional  ten  day  pro  rata 
period  if  the  offering  price  is  in¬ 
creased.*®  In  proposing  this  alterna¬ 
tive,  he  stated: 

[Wlhile  we  do  not  believe  that  the  full  pro 
rata  approach  should  be  prohibited,  we  do 
not  think  it  should  be  required  by  law  as 
the  only  permissable  method.*’ 


•®1967  Senate  Hearings  at  77  (Testimony 
of  Donald  Calvin). 

“Id.  at  93. 

*’Id.  at  77.  See  also  testimony  of  Donald 
Calvin,  Vice  President.  New  York  Stock  Ex- 


Subsequent  to  his  testimony,  then 
Chairman  Cohen  discussed  the  New 
York  Stock  Exchange’s  suggestion,** 
stating  that: 

[Alpart  from  the  unduly  brief  period  sug¬ 
gested  by  the  exchanges,  which  would  put 
considerable  pressure  on  shareholders  to 
reach  a  hasty  decision,  •  •  •  I  think  the  ex¬ 
changes’  [sic]  basic  suggestion  has  consider¬ 
able  merit,  but  I  am  afraid  it  oversimplifies 
the  situation  to  some  extent.  •  •  •  This 
problem  is  another  example  of  the  complex¬ 
ities  which  have  developed,  and  are  develop¬ 
ing,  in  this  new  and  burgeoning  tieid.  It  is 
because  of  this  complexity  that  the  flexibil¬ 
ity  provided  by  reasonable  grants  of  rule- 
making  authority  to  the  Commission  are 
needed.* 

In  discussing  the  hearings  on  the 
provision  which  became  Section 
14(d)(6),  the  Senate  report  stated: 

Illn  view  of  the  experience  of  the  New 
York  Stock  Exchange,  your  committee  be¬ 
lieves  that  the  pro  rata  requirement  can  be 
so  limited  •  •  •  .“ 

In  the  Commission’s  view,  the  provi¬ 
sions  of  Section  14(d)(6)  establish 
minimum  proration  requirements  and, 
so  long  as  these  limited,  minimum  re¬ 
quirements  are  complied  with,  a 
bidder  may  provide  in  its  tender  offer 
for  pro  rata  periods  in  excess  of  the 
statutory  requirement.  Therefore,  the 
Commission  is  proposing  Rule  14d-9 
which  would  establish  an  exemption 
to  Section  14(d)(6)  pursuant  to  Section 
14(d)(8)(C)  of  the  Exchange  Act  for  a 
tender  offer  for  less  than  all  the  out¬ 
standing  equity  securities  of  a  class  in 
which  the  bidder  provides  pro  rata  pe¬ 
riods  in  excess  of  those  required  by 
Section  14(d)(6).  Thus,  a  bidder  would 
be  allowed  to  use  any  proration  period 
of  more  than  ten  days  with  respect  to 
either  the  period  after  commencement 
or  after  notice  of  an  increase  in  the 
consideration  offered  or  both.  The 
availability  of  the  exemption  would  be 
conditioned  on  disclosure  of  the  differ¬ 
ent  pro  rata  periods  in  the  tender 
offer  materials  disseminated  by  the 
bidder  on  the  date  of  commencement 
of  the  tender  offer.  In  order  to  avail 
itself  of  this  provision,  a  bidder  would 
be  required  to  notify  security  holders 
at  the  earliest  possible  time  that  pro 
rata  time  periods  in  addition  to  those 
required  by  statute  will  be  provided  in 
the  tender  offer.  If  no  provision  is 
made  in  the  tender  offer  materials  dis¬ 
seminated  to  security  holders  on  the 


change,  before  the  House  Committee  in 
which  he  stated:  [W]e  believe  that  the  mini¬ 
mum  10-day  pro  rata  procedure  •  •  •  is  fair 
to  all  concerned  *  *  *.  1968  House  Hearings 
at  50. 

“1967  Senate  Hearings  at  186-188  and 
190.  See  also  Supplemental  Memorandum  of 
the  Securities  and  Exchange  Commission 
With  Respect  to  Certain  Comments  on  S. 
SIO,  Id.  at  200. 

"Id.  at  186. 

“  1967  Senate  Report  at  4. 
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commencement  datei^the  time  require¬ 
ments  of  Section  14(d)(6)  would  apply 
and  the  bidder  would  be  unable  to 
vary  the  proration  periods  during  the 
course  of  the  tender  offer.  Disclosure 
at  the  commencement  of  a  tender 
offer  is  intended  to  avoid  confusion 
and  uncertainty  among  security  hold¬ 
ers  confronted  with  a  tender  offer  for 
their  shares. 

The  proposal  would  be  voluntary 
and  would  operate  in  a  manner  similar 
to  that  under  Section  14(d)(6).  The 
Commission  believes  that  the  proposal 
would  resolve  any  doubt  among  practi¬ 
tioners  that  a  bidder  could  extend 
either  or  both  of  the  pro  rata  accept¬ 
ance  provisions  beyond  the  ten  day  pe¬ 
riods  without  being  in  violation  of  Sec¬ 
tion  14(d)(6).  Moreover,  the  proposal 
would  decrease  the  likelihood  of  hasty 
decison  making  by  investors  and  would 
increase  the  opportunity  for  equal 
participation  by  all  security  holders  in 
tender  offers  for  less  than  all  securi¬ 
ties  of  a  class. 

J.  PROPOSED  RULE  140-10:  SOLICITATION/ 

RECOMMENDATION  STATEMENTS  WITH 

RESPECT  TO  CERTAIN  TENDER  OFFERS 

[17  CFR  240.14D-10] 

Rule  14d-4  presently  requires  that 
with  certain  exceptions  persons 
making  solicitation  or  recommenda¬ 
tion  to  accept  or  reject  a  tender  offer 
subject  to  Section  14(d)  of  the  Ex¬ 
change  Act  must  file  with  the  Com¬ 
mission  a  statement  containing  the  in¬ 
formation  specified  by  current  Sched¬ 
ule  14D  at  the  time  such  solicitation 
or  recommendation  is  first  published, 
sent  or  given  to  such  security  holders. 
Certain  information  contained  in  the 
Schedule  14D  is  required  to  be  includ¬ 
ed  in  the  solicitation/recommendation 
that  is  disseminated  to  security  hold¬ 
ers.  Amendments  to  such  statements 
are  also  required  to  be  promptly  filed 
with  the  Commission. 

With  certain  significant  changes, 
proposed  Rule  14d-10  would  generally 
conform  to  the  present  framework.  In¬ 
stead  of  present  Schedule  14D.  a  new 
proposed  Schedule  14D-10.  described 
below,  would  be  filed  with  the  Com¬ 
mission  and  hand  delivered  to  certain 
persons  as  soon  as  practicable  on  the 
date  the  solicitation/recommendation 
is  first  published,  sent  or  given  to  secu¬ 
rity  holders.*'  While  the  time  require- 


*' While  solicitation/ recommendations  to 
security  holders  commonly  occur  after  the 
commencement  of  a  tender  offer,  the  provi¬ 
sions  would  apply  to  such  communications 
prior  to  the  date  of  commencement  of  a 
tender  offer  subject  to  Section  14(d)(1)  of 
the  Exchange  Act.  For  example,  if  the 
bidder  announces  its  intent  to  make  a 
tender  offer  and  subject  company  manage¬ 
ment  recommendations  against  the  offer 
prior  to  its  commencement,  that  recommen¬ 
dation  would  be  subject  to  Sections  14(dK4) 
and  14(e)  and  rules  promulgated  thereun¬ 
der. 


ment  for  the  filing  and  deliveries 
varies  from  the  present  rule,  it  is  con¬ 
sistent  with  that  in  proposed  Rule 
14d-2(a)  and  is  intended  to  address 
similar  concerns.  Moreover,  similar 
time  requirements  for  bidders  and  per¬ 
sons  making  solicitations  of  recom¬ 
mendations  with  respect  to  tender 
offers  would  facilitate  the  Commis¬ 
sion’s  even-handed  administration  of 
the  Williams  Act. 

As  noted  above,  proposed  Rule  14d- 
10(a)(2)  would  require  deliveries  of  the 
proposed  Schedule  14D  to  certain  per¬ 
sons,  which  would  include  the  bidder, 
the  subject  company,  national  securi¬ 
ties  exchanges  and  the  NASO.  The  de¬ 
livery  requirement,  however,  varies 
and  would  depend,  in  part,  on  whether 
the  person  making  the  solicitation/ 
recommendation  is  other  than  the 
subject  company  or  an  affiliate  of  the 
subject  company.  While  a  copy  of  pro¬ 
posed  Schedule  14D-10  would  be  re¬ 
quired  to  be  delivered  to  the  bidder  by 
any  person  making  a  solicitation/rec¬ 
ommendation.  a  delivery  to  the  sub¬ 
ject  company  would  be  required  only 
if  the  person  were  other  than  the  sub¬ 
ject  company  or  an  affiliate  of  the 
subject  company.  This  provision  is  de¬ 
signed  to  avoid  unnecessary  deliveries. 
If  the  person  making  the  solicitation/ 
recommendation  is  either  the  subject 
company  or  an  affiliate  of  the  subject 
company,  a  copy  of  the  proposed 
schedule  would  be  delivered  to  any  na¬ 
tional  securities  exchange  where  the 
class  of  securities  being  sought  by  the 
bidder  is  registered  and  listed  for  trad¬ 
ing  and  to  the  NASD  if  such  class  of 
securities  is  authorized  for  quotation 
on  NASDAQ.  This  requirement  is  in¬ 
tended  to  promptly  provide  these  or¬ 
ganizations  with  information  relating 
to  the  tender  offer.  In  order  to  avoid 
undue  burdens  on  persons  making  so¬ 
licitations/recommendations.  this  re¬ 
quirement  is  restricted  to  subject  com¬ 
panies  and  their  affiliates. 

Under  proposed  Rule  14d-10(b)  ma¬ 
terial  changes  in  the  information  con¬ 
tained  in  the  Schedule  14D-10  would 
be  filed  with  the  Commission  and  de¬ 
livered  to  the  same  persons  who  re¬ 
ceived  the  initial  filing  under  proposed 
Rule  14d-10(a)(2).  Such  amendments 
would  be  filed  and  delivered  promptly, 
but  not  later  than  the  date  the  materi¬ 
al  change  is  first  published,  sent  or 
given  to  security  holders.  This  provi¬ 
sion  would  also  codify  present  practice 
by  requiring  dissemination  of  the  ma¬ 
terial  change  to  security  holders. 

As  in  present  Rule  14d-4(c).  pro¬ 
posed  rule  14d-10(c)  would  establish 
minimum  informational  requirements 
for  the  solicitation  or  recommendation 
that  is  communicated  to  security  hold¬ 
ers.*®  The  present  disclosure  regarding 


**In  addition  to  the  specific  disciosure  re¬ 
quirements  of  proposed  rule  14d-10(c).  so¬ 
licitations/recommendations  are  also  sub¬ 
ject  to  Section  14(e)  of  the  Exchange  Act. 


arrangements  or  understandings  be¬ 
tween  the  person  making  the  solicita¬ 
tion/recommendation  and  the  bidder 
and/or  the  subject  company  would  be 
expanded  to  include  any  material  con¬ 
tract.  agreement,  arrangement  or  un¬ 
derstanding  and  any  actual  or  poten¬ 
tial  conflict  of  interest  between  such 
persons.  Provision  would  be  made  for 
the  exclusion  of  disclosure  of  employ¬ 
ment  contracts  with  the  subject  com¬ 
pany  or  its  affiliates  under  certain 
conditions.  Recent  transactions  in  sub¬ 
ject  company  securities  by  the  person 
making  the  solicitation/recommenda¬ 
tion,  its  executive  officers,  directors, 
affiliates  and  subsidiaries  would  be  dis¬ 
closed  in  addition  to  the  present  intent 
of  such  persons  to  tender  to  the 
bidder,  to  sell  into  the  market  or  oth¬ 
erwise,  or  to  hold  securities  being 
sought  by  the  bidder,  to  the  extent 
such  intentions  are  known  by  the 
person  making  the  solicitation/recom¬ 
mendation.  Moreover,  in  any  solicita¬ 
tion/recommendation  made  by  the 
subject  company,  other  than  the  stop- 
look-and-listen  letter  described  below, 
disclosure  would  be  required  of  any 
effort  being  undertaken  by  the  subject 
company  in  response  to  the  tender 
offer  which  relates  to  or  would  result 
in  certain  specified  events  such  as  a 
merger,  sale  of  assets,  tender  offer  or 
material  change  in  capitalization  or 
dividend  policy.  The  Commission  be¬ 
lieves  that  this  additional  disclosure 
will  assist  security  holders  in  evaluat¬ 
ing  a  solicitation  or  recommendation. 

With  respect  to  solicitations/recom¬ 
mendations  subsequent  to  the  initial 
solicitation/recommendation.  pro¬ 
posed  Rule  14d-10(c)  would  follow  the 
present  rule  in  allowing  the  omission 
of  information  previously  furnished  to 
security  holders  with  respect  to  the 
tender  offer  by  the  person  making  the 
solicitation/recommendation. 

As  discussed  above,  proposed  Rule 
14d-10  would  generally  conform  to  the 
present  framework.  However,  the  pro¬ 
posal  would  not  apply  as  broadly  as 
the  present  rule.  In  addition  to 
exempting  certain  persons  and  com¬ 
munications  from  the  application  of 
the  proposal,  as  under  the  present 
rule,  proposed  Rule  14d-10(d)  would 
specify  the  persons  who  would  be  re¬ 
quired  to  comply  with  its  provisions. 
Unlike  the  present  rule,  a  person  not 
identified  by  proposed  Rule  14d-l(Kd) 
would  be  outside  the  purview  of  its 
filing,  delivery  and  disclosure  require¬ 
ments.  The  solicitations/recommenda¬ 
tions  to  such  persons,  however,  would 
continue  to  be  subject  to  Section  14(e). 

Proposed  Rule  14d- 10(d)  contains 
two  provisions:  subparagraph  (d)(1) 
identifies  the  persons  who  solicita- 
tions/re(X>mmendations  are  subject  to 
the  rule:  and  subparagraph  (d)(2) 
exempts  specific  persons  from  the  ap¬ 
plication  of  the  proposal.  While  the 
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two  subparagraphs  would  operate  in¬ 
dependently,  they  are  also  designed  to 
interrelate.  Thus,  a  person  may  be  in¬ 
cluded  within  the  first  subparagraph 
but  not  be  required  to  comply  with  the 
proposal  because  of  an  exemption  pro¬ 
vided  in  the  second  subparagraph. 
Moreover,  a  specific  exemption  is  pro¬ 
vided  for  the  subject  company’s  “stop- 
look-and-listen”  letter  under  proposed 
Rule  14d-10(e).»» 

Specifically,  proposed  Rule  14d- 
10(d)(l)(i)  includes  the  solicitations/ 
recommendations  of  the  subject  com¬ 
pany  and  any  director,  officer,  employ¬ 
ee,  affiliate  or  subsidiary  of  the  sub¬ 
ject  company.  Proposed  Rule  14d- 
10(e)  provides  an  exemption  for  a  sub¬ 
ject  company’s  initial,  limited  commu¬ 
nication  regarding  a  tender  offer— the 
“stop-look-and-listen”  letter.  However, 
to  avail  itself  of  the  exemption,  a  sub¬ 
ject  company  will  be  required  to  make 
a  subsequent  communication.  This 
subsequent  communication  would  be 
subject  to  the  requirements  of  pro¬ 
posed  Rule  14d-10. 

Proposed  Rule  14d-10(d)(l)(ii)  speci¬ 
fies  that  the  solicitation/recommenda¬ 
tion  of  any  record  holder  or  beneficial 
owner  of  any  security  issued  by  the 
subject  company,  the  bidder  or  any  of 
their  affiliates  is  required  to  comply 
with  the  proposal  unless  an  exemption 
is  available  under  proposed  Rule  14d- 
10(d)(2).  That  provision  exempts  the 
bidder  who  is  required  to  file  a  Sched¬ 
ule  14D-1  by  proposed  Rule  14d-2  and 
attorneys,  banks,  brokers,  fiduciaries 
or  investment  advisers  who  are  not 
otherwise  participating  in  the  tender 
offer  and  who  furnish  information/ 
advice  pertaining  to  the  tender  offer 
to  their  customers  or  clients  on  the 
unsolicited  request  of  such  customers 
or  clients.  The  information/advice  of 
such  persons  which  relates  to  the 
tender  offer  would  also  be  exempt  if 
furnished  solely  pursuant  to  a  con¬ 
tract  or  a  relationship  providing  for 
advice  to  the  customer  or  client. 

Under  proposed  Rule  14d- 
10(d)(l)(iii),  any  person,  such  as  an 
agent,  who  makes  a  solicitation/rec¬ 
ommendation  on  behalf  of  any  person 
subject  to  either  sub-paragraph 
(d)(l)(ii)  of  the  proposal  or  proposed 
Rule  14d-2  would  be  subject  to  the  re¬ 
quirements  of  proposed  Rule  14d-10 
unless  the  solicitation/recommenda¬ 
tion  by  such  person  is  made  by  means 


“Under  proposed  Rule  14d-10(e),  the  sub¬ 
sequent  conununication  must  be  disseminat¬ 
ed  not  later  than  fifteen  business  days  prior 
to  the  scheduled  expiration  date  of  the 
offer.  This  requirement  is  designed  to  insure 
that  security  holders  have  adequate  time  to 
consider  the  subject  company’s  position  in 
making  their  investment  decision.  The  sub¬ 
sequent  communication  would  also  be  re¬ 
quired  to  contain  a  recommendation  to 
accept  or  reject  the  tender  offer  or  must  in¬ 
dicate  the  subject  company's  determination 
not  to  make  a  recommendation. 


of  and  pursuant  to  a  solicitation/rec¬ 
ommendation  that  is  filed  with  the 
Commission  under  proposed  Rules 
14d-2  or  proposed  Rule  14d-10.  Thus, 
an  agent  making  solicitations  on 
behalf  of  a  bidder  who  has  filed  a 
Schedule  14D-1  or  subject  company 
who  has  filed  a  Schedule  14D-10 
would  not  be  included,  but  the  agent, 
of  the  bidder  or  subject  company 
making  solicitations  of  security  hold¬ 
ers  otherwise  than  pursuant  to  such 
filings  or  not  identified  in  the  disclo¬ 
sure  of  the  subject  company  under 
Item  5  of  proposed  Schedule  14D-10 
or  of  the  bidder  under  Item  8  of 
Schedule  14D-10  would  be.  This  provi¬ 
sion  is  designed  to  reach  any  effort  by 
a  person  required  to  comply  with  the 
proposal  to  circumvent  the  provision. 
Thus,  if  a  shareholder  of  the  subject 
company  does  not  file  a  Schedule  14D- 
10  and  causes  another  person,  not  oth¬ 
erwise  subject  to  the  proposal,  to 
make  a  solicitation/recommendation 
to  security  holders  with  respect  to  a 
tender  offer,  the  shareholder  is  re¬ 
quired  to  comply  under  subparagraph 
(d)(l)(ii)  of  the  proposal  and  the  other 
person  is  required  to  comply  under 
sub-paragraph  (d)(l)(iii)  of  the  propos¬ 
al. 

The  Commission  recognizes  that 
proposed  Rule  14d-10  is  more  limited 
in  scope  than  the  present  rule.  While 
all  solicitations/recommendations  in 
connection  with  any  tender  offer  are 
subject  to  Section  14(e),  the  Commis¬ 
sion  believes  that  the  application  of 
proposed  Rule  14d-10  should  be  limit¬ 
ed  in  order  to  avoid  overregulation. 
Further,  the  Commission  believes  that 
the  standards  of  proposed  Rule  14d- 
10(d)  are  reasonable.  The  solicita¬ 
tions/recommendations  of  subject 
companies,  their  affiliates  and  their 
directors,  officers,  employees  and  secu¬ 
rities  holders  have  a  demonstrable 
impact  on  the  investment  decisions  of 
security  holders  and  therefore  should 
be  subject  to  specific  regulation.  On 
the  other  hand,  the  impact  of  certain 
other  solicitations/recommendations 
on  the  investment  decision  process  is 
not  as  clear  and  would  not  be  included 
in  the  specific  regulation  of  the  pro¬ 
posal.  The  Conunission  is  concerned, 
however,  with  the  adequacy  of  its  reg¬ 
ulation  as  well  as  the  overregulation 
question.  For  example,  the  solicita¬ 
tion/recommendation  of  a  labor  union 
or  a  supplier  of  the  subject  company 
which  is  not  a  shareholder  of  the  sub¬ 
ject  company  would  not  be  required  to 
comply  with  the  proposal,  even 
though  it  may  have  a  significant  inter¬ 
est  in  the  outcome  of  a  tender  offer 
for  the  subject  company’s  securities. 
Therefore,  the  Conunission  requests 
specific  comment  on  whether  other 
persons  or  categories  of  persons,  such 
as  labor  unions,  civic  organizations  or 
customers  or  suppliers  of  the  subject 


company  should  be  included  within 
the  proposal.  In  addition,  the  Commis¬ 
sion  requests  comment  on  whether 
other  standards  such  as  a  “significant 
economic  interest’’  standard  should  be 
included  within  the  scope  of  the  pro¬ 
posal.  Finally,  the  Commission  re¬ 
quests  specific  comment  on  whether 
the  standard  of  current  Rule  14d-4  is 
preferable  to  that  articulated  in  pro¬ 
posed  Rule  14d-10(d). 

K.  PROPOSED  SCHEDULE  14D-10:  SOLICITA¬ 
TION/RECOMMENDATION  STATEMENT 

[17  CFR  240.14D-101] 

A  Schedule  14D  is  currently  required 
to  be  filed  with  the  Commission  by 
certain  persons  making  a  solicitation 
or  reconunendation  to  the  holders  of 
securities  to  accept  or  reject  a  tender 
offer  subject  to  Section  14(d).  The 
Commission  has  rfeexamined  Schedule 
14D  and  proposes  Schedule  14D-10 
which  is  intended  to  provide  more 
meaningful  information  to  security 
holders. 

While  certain  items  of  the  proposed 
Schedule  are  substantially  similar  to 
items  in  Schedule  14D,  several  items 
contain  modifications  and  new  instruc¬ 
tions  and  new  items  are  included.  In¬ 
struction  A  of  the  proposed  schedule  is 
identical  to  that  contained  in  Schedule 
14D-1.  While  Instruction  B  of  the  pro¬ 
posed  Schedule  would  permit  informa¬ 
tion  contained  in  exhibits  to  the  state¬ 
ment  to  be  incorporated  by  reference 
in  answer  to  the  items  in  the  schedule, 
an  express  statement  would  be  re¬ 
quired  and  a  copy  of  any  information 
or  document  incorporated  by  refer¬ 
ence  would  be  required  to  be  submit¬ 
ted  with  the  proposed  schedule  as  an 
exhibit  and  would  be  deemed  filed 
with  the  Commission  for  purposes  of 
the  Exchange  Act.*^ 

Proposed  Item  3(b)  would  require,  if 
material,  a  description  of  any  contract, 
agreement,  arrangement  or  under¬ 
standing  and  any  actual  or  potential 
conflict  of  interest  between  the  person 
filing  the  statement  or  its  affiliates 
and  either:  (1)  the  subject  company, 
its  executive  officers,  directors  or  af¬ 
filiates;  or  (2)  the  bidder,  its  executive 
officers,  directors  or  affiliates.  The  in¬ 
struction  to  proposed  Item  3(b)  per¬ 
tains  to  a  Schedule  filed  by  the  sub¬ 
ject  company  and  provides  that  when 
the  materiality  standard  is  applicable 
under  certain  circumstances  it  is  not 
necessary  to  include  in  the  schedule  a 
description  of  any  contract,  agree¬ 
ment,  arrangement  or  understanding 
between  the  subject  company  or  its  af¬ 
filiates  and  any  executive  officer  or  di¬ 
rector  of  the  subject  company  which 
relates  to  employment.  The  conditions 
for  not  including  such  descriptions  in 
the  schedule  are:  (1)  the  information 


“This  release  contains  similar  technical 
amendments  to  Schedule  14D-1  and  Sched¬ 
ule  13D-1. 
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has  been  disclosed  in  a  proxy  state¬ 
ment.  report  or  other  communication 
within  one  year  of  the  date  of  filing  of 
the  proposed  Schedule  with  the  Com¬ 
mission;  (2)  the  proxy  statement, 
report  or  other  communication  has 
been  filed  with  the  Commission;  (3) 
the  proposed  schedule  and  the  solicita¬ 
tion/recommendation  published,  sent 
or  given  to  security  holders  contain 
specific  reference  to  the  proxy  state¬ 
ment,  report  or  communication;  and 
(4)  a  copy  of  the  pertinent  portion(s) 
of  the  proxy  statement,  report  or 
other  communication  is  filed  as  a  ex¬ 
hibit  to  the  proposed  schedule. 

The  cross-reference  provision  is  in¬ 
tended  to  avoid  placing  undue  burdens 
on  the  person  filing  the  statement  and 
to  avoid  repetition  of  information  in 
the  solicitation/recommendation  com¬ 
munication  which  is  not  materially 
different  from  the  subject  company’s 
proxy  statement,  report  or  other  com¬ 
munication  which  was  recently  pro¬ 
vided  to  shareholders.*®  At  the  same 
time,  the  cross  reference  in  the  solici¬ 
tation/recommendation  will  alert  se¬ 
curity  holders  to  material  information. 

If  the  statement  relates  to  a  recom¬ 
mendation,  proposed  Item  4(a)  would 
require  the  person  filing  the  state¬ 
ment  to  specify  whether  the  state¬ 
ment  is  advising  security  holders:  to 
accept  the  tender  offer;  to  reject  the 
tender  offer;  or  to  take  other  action 
with  respect  to  the  tender  offer.  Pro¬ 
posed  Item  4(b)  would  require  disclo¬ 
sure  of  the  reason(s)  for  the  solicita¬ 
tion/recommendation.  The  Instruc¬ 
tion  to  this  sub-item  indicates  that  a 
conclusory  statement  will  not  be  con¬ 
sidered  sufficient  disclosure  of  the 
reason.  If  a  conclusory  statement  is 
furnished  as  a  reason,  disclosure  of 
the  basis  or  bases  for  such  reason 
would  be  required. 

The  disclosure  contained  in  a  solici¬ 
tation/recommendation  and  in  assess¬ 
ing  the  interest  of  the  person  who 
makes  the  '  solicitation/recommenda¬ 
tion.  In  addition  to  proposed  Items 
4(b)  and  6(a),  proposed  Items  6(b)  and 
7  are  designed  to  provide  such  disclo¬ 
sure.  I*roposed  Item  6(b)  would  re¬ 
quire  disclosure  as  to  whether  the 
person  filing  the  statement  and  cer¬ 
tain  other  persons  presently  intend  to 
tender  to  the  bidder,  sell  or  hold  sub¬ 
ject  company  securities  that  such  per¬ 
sons  own  either  beneficially  or  of 
record.  The  persons  included  in  this 
subitem  are  the  same  persons  identi¬ 
fied  in  proposed  Item  6(a),  which  re¬ 
lates  to  recent  transactions  in  subject 
company  securities.  Unlike  proposed 
Item  6(a)  which  would  require  that 
the  filing  person  make  inquiry  of  such 
persons.  Item  6(b)  would  only  require 
disclosure  to  the  extent  known  by  the 
person  filing  the  statement. 

“Cf.  “Splelman  v.  General  Host  Corp.," 
538  P.  2d  39  (2d  Cir.  1976). 


Proposed  Item  7,  which  would  apply 
only  to  a  solicitation/recommendation 
made  by  the  subject  company,  would 
require  disclosure  of  any  negotiation 
or  transaction  being  undertaken  in  re¬ 
sponse  to  the  tender  offer  by  the  sub¬ 
ject  company  which  relates  to  or 
would  result  in  any  of  the  following: 
(1)  an  extraordinary  transaction,  such 
as  a  merger  or  reorganization,  involv¬ 
ing  the  subject  company  or  any  sub¬ 
sidiary  of  the  subject  company;  (2)  a 
sale  or  transfer  of  a  material  amount 
of  assets  of  the  subject  company  or 
any  of  its  subsidiaries;  (3)  a  tender 
offer  for  or  other  acquisition  of  sub¬ 
ject  company  securities;  or  (4)  any  ma¬ 
terial  change  in  the  subject  company’s 
present  capitalization  or  dividend 
policy.®* 

The  disclosure  required  by  proposed 
Schedule  14D-10  would  assist  security 
holders  in  making  their  investment  de¬ 
cision  and  in  evaluating  the  merits  of 
a  solicitation/recommendation  in  the 
context  of  a  tender  offer.  Therefore, 
the  Commission  believes  that  pro¬ 
posed  Schedule  14D-10  is  necessary 
and  appropriate  in  the  public  interest 
and  for  the  protection  of  investors. 

Proposed  Rule  14e-l:  Unlawful 

Tender  Offer  Practices  [17  CFR 

240.14e-l] 

At  present,  the  Commission  has  not 
adopted  any  rule  pursuant  to  the  rule- 
making  authority  granted  to  it  under 
Section  14(e)  by  the  1970  amendments 
to  the  Williams  Act. 

In  light  of  the  1970  Senate  and 
House  Hearings  on  the  Williams  Act 
amendments,  the  Tender  Offer  Hear¬ 
ings,  the  comments  received  in  re¬ 
sponse  to  the  1976  Release  and  the 
Commission’s  experience  since  the 
1970  Williams  Act  amendments  were 
enacted,  the  Commission  believes  that 
the  specific  rulemaking  proposals  dis¬ 
cussed  below  are  necessary  and  appro¬ 
priate  in  the  public  interest  and  for 
the  protection  of  investors.  These  pro¬ 
posals,  if  adopted,  would  implement 
and  be  consistent  with  the  remedial 
purposes  of  the  Williams  Act  by  pre¬ 
scribing  means  reasonably  designed  to 

“Efforts  by  the  subject  company  such  as 
those  described  in  proposed  Item  7  can  have 
a  determinative  effect  on  the  outcome  of  a 
tender  offer  and  therefore  are  material  to  a 
security  holder  who  is  faced  with  making  an 
investment  decision  by  a  tender  offer.  More¬ 
over,  as  stated  by  the  Second  Circuit  in 
“Chris-Craft  Industries  Inc.  v.  Piper  Air¬ 
craft  Corporation,”  Corporate  officers  and 
directors  in  their  relations  with  sharehold¬ 
ers  owe  a  high  fiduciary  duty  of  honesty 
and  fair  dealing.  See  “Swanson  v.  American 
Consumer  Industries  Inc.,”  415  P.  2d  1326 
(7th  Cir.  1969).  By  reason  of  the  special  re¬ 
lationship  between  them,  shareholders  are 
likely  to  rely  heavily  upon  the  representa¬ 
tions  of  corporate  insiders  when  the  share¬ 
holders  find  themselves  in  the  midst  of  a 
battle  for  control.  480  F.  2d  341,  364  (2d 
Cir.),  cert,  denied  414  U.S.  910  (1973). 


prevent  fraudulent,  deceptive  or  mani¬ 
pulative  acts  or  practices  in  connection 
with  any  tender  offer. 

Proposed  Rule  14e-l(a)  would  re¬ 
quire  that  any  tender  offer  must 
remain  open  for  at  least  thirty  busi¬ 
ness  days  from  the  date  it  is  first  pub¬ 
lished.  sent  or  given  to  security  hold¬ 
ers.*’  Several  factors  are  considered  by 
the  Commission  in  publishing  this  pro¬ 
posal.  The  Williams  Act  was  intended 
to  “correct  the  current  gap  in  our  se¬ 
curities  laws  •  •  •”  *•  by  providing  full 
disclosure  in  connection  with  tender 
offers.  The  substantive  provisions  of 
that  Act  were  intended  to  permit  a  se¬ 
curity  holder  provided  with  full  disclo¬ 
sure  to  make  an  investment  decision  in 
an  unpressured  manner.®*  However, 
certain  tender  offer  practices  have  de¬ 
veloped  which  increase  the  likelihood 
of  hasty  decision  making  by  security 
holders  confronted  with  a  -tender 
offer.  The  pejorative  terms  for  these 
tender  offers  are  well  known— “Blitzk¬ 
rieg”  and  “Saturday  Night  Special.” 
Tender  offers  of  an  excessively  short 
duration  increase  the  likelihood  for 
hasty,  ill-considered  decision  making 
and  the  possibility  for  fraudulent,  de¬ 
ceptive  or  manipulative  acts  or  prac¬ 
tices  by  a  bidder  and  others.  The  prob¬ 
lems  engendered  by  these  tender 
offers  of  excessively  short  duration 
also  may  have  provided  part  of  the 
stimulus  for  some  of  the  36  states 
which  have  enacted  anti-takeover  stat¬ 
utes  since  1968.  To  the  extent  this  was 
a  purpose  of  such  legislation,  the  at¬ 
tempt  to  alleviate  the  problem  was 
laudable,  but  has  resulted  in  an  incon¬ 
sistent,  overlapping  and  ofter  counter¬ 
productive  pattern  of  reflation  and 
in  many  instances  may  have  tipped 
the  carefully  construed  balance  be¬ 
tween  bidder  and  subject  company  en¬ 
visioned  by  the  Williams  Act  in  favor 
of  subject  company.  Accordingly,  the 
Commission  believes  that  a  uniformly 
applied  federal  regulation  would 
better  serve  the  purposes  and  policies 
of  the  Williams  Act,  including  the  in¬ 
terests  of  investors. 

Another  factor  considered  by  the 
Commission  is  the  proposal  of  Rule 
14d-4  which  contemplates  non-exclu¬ 
sive  methods  of  disseminating  cash 
tender  offers.  Two  of  these  methods, 
summary  publication  and  the  use  of 
shareholder  lists  and  security  position 
listings  contemplate  mailings  to  secu¬ 
rity  holders.  The  latter  method  also 
would  require  transmission  to  benefi¬ 
cial  owners  of  the  securities  being 
sought  of  the  bidder’s  tender  offer  ma. 
terials  through  the  facilities  of  bro¬ 
kers,  banks  and  similar  persons.  The 

"With  respect  to  a  tender  offer  which  is 
subject  to  Section  14(dKl).  the  date  such 
offer  is  first  published,  sent  or  given  to  secu¬ 
rity  holders  would  be  determined  by  pro¬ 
posed  Rule  14d-6,  discussed  above. 

“  1967  Senate  Report  at  4. 

"Cf.  1967  Senate  Hearings  at  17. 
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Commission  beliet'es  that  these  meth¬ 
ods  will  provide  improved  dissemina¬ 
tion  of  tender  offer  materials,  but  rec¬ 
ognizes  that  the  mailing  and  transmis¬ 
sion  will  require  a  certain  number  of 
days.  To  be  effective  and  to  avoid  the 
problem  of  hasty,  ill-considered  deci¬ 
sion  making  with  respect  to  a  share¬ 
holder  who  has  only  a  short  time  to 
consider  the  materials,  a  minimum 
period  is  necessary. 

A  third  factor  is  the  need  to  provide 
subject  company  management  an  ef¬ 
fective  opportunity  to  furnish  “any  in¬ 
formation  at  its  disposal  pertinent  to 
the  merits  of  the  offer  before  the  se¬ 
curity  holder  responds  to  it.”  '“®  The 
Commission  believes  that  the  thirty 
business  day  minimum  period  would 
“avoid  tipping  the  balance  of  regula¬ 
tion  either  in  favor  of  management  or 
in  favor  of  the  person  making  the  ta¬ 
keover  bid.”  •®‘ 

For  similar  reasons,  the  Commission 
is  proposing  Rule  14e-l(b)  which 
would  require  that  any  tender  offer 
remain  open  for  at  least  ten  business 
days  after  the  date  of  the  notice  of  an 
increase  in  either  the  offered  consider¬ 
ation  or  the  dealer’s  soliciting  fee.  The 
Commission  believes  that  this  propos¬ 
al  would  facilitate  commi;nication 
during  tender  offers  and  provide  a  re¬ 
alistic  time  frame  for  security  holders 
to  evaluate  certain  increases  before 
making  an  investment  decision.  If 
adopted,  this  proposal  would  also  alle¬ 
viate  undue  pressure  on  security  hold¬ 
ers  without  unduly  hindering  the 
person  making  a  tender  offer. 

It  should  be  noted  that  paragraphs 
(a)  and  (b)  of  the  proposal  would  oper¬ 
ate  on  a  concurrent  rather  than  a  con¬ 
secutive  basis.  For  example,  if  the  of¬ 
feror  increases  the  consideration  of¬ 
fered  on  business  day  3  of  the  tender 
offer,  the  ten  business  day  require¬ 
ment  of  proposed  Rule  14e-l(b)  would 
expire  during  the  thirty  business  day 
p>eriod  of  proposed  Rule  14e-l(a)  and 
would  not  result  in  requiring  the  offer 
to  be  extended. 

The  minimum  periods  of  proposed 
Rules  14e-l(a)  and  (b)  are  related  to 
the  minimum  withdrawal  periods  pro¬ 
vided  in  proposed  Rule  14d-7(a). 
While  the  Commission  believes  that 
the  length  of  these  minimum  periods 
is  appropriate  for  the  protection  of  in¬ 
vestors.  specific  comment  is  requested 
as  to  whether  the  time  periods  of 
these  proposals  aught  to  be  longer  or 
shorter  and.  if  so.  w’hat  periods  should 
be  adopted  and  the  reasons  therefor. 

Proposed  Rule  14e-l(c)  would  re¬ 
quire  a  person  making  a  tender  offer 
to  pay  the  offered  consideration  or 
return  the  stock  certificates  deposited 
by  or  on  behalf  of  security  holders  as 
soon  as  reasonably  practicable  after 


1967  Senate  Hearings  at  19. 

'*'1967  Senate  Report  at  3;  1968  House 
Report  at  4. 


PROPOSED  RULES 

the  termination  of  the  tender  offer. 
The  offeror  would  be  under  an  obliga¬ 
tion  to  use  good  faith  and  all  reason¬ 
able  efforts  to  promptly  pay  for  or 
return  the  securities  which  would  be 
determined  in  light  of  the  factors  dis¬ 
cussed  below  and  the  practices  of  the 
financial  community.  The  Commission 
recognizes  that  the  operation  of  this 
standard  will  be  affected  by:  current 
settlement,  handling  and  delivery  pro¬ 
cedures  relating  to  tenders  made  by 
guaranteed  deliveries  by  appropriate 
institutions:  procedures  to  cure  techni¬ 
cal  defects  in  tenders:  and  the  applica¬ 
tion  of  the  Hart-Scott-Rodino  Anti¬ 
trust  Improvements  Act  of  1976  and 
the  rules  promulgated  thereunder.'®’ 
While  the  proposal  does  not  contain  a 
specific  time  period  for  compliance, 
the  Commission  requests  specific  com¬ 
ment  on  the  necessity  for  such  a 
period  and  the  numbers  of  business 
days  which  such  a  period  might  pro¬ 
vide. 

The  Commission  believes  that  this 
provision  would  protect  investors  by 
ensuring  that  deposited  securities  are 
not  tied  up  for  an  unreasonable  length 
of  time  and  would  not  unduly  burden 
either  the  offeror  or  its  depository  in 
their  operations  after  the  termination 
of  a  tender  offer  offer.  ‘®* 

Finally,  proposed  Rule  14e-l(d) 
would  require  any  person  making  a 
tender  offer  to  issue  a  press  release  or 
similar  public  announcement  prompt¬ 
ly,  but  in  no  event  later  than  one  busi¬ 
ness  day  before  the  expiration  date  of 
such  tender  offer,  whenever  the 
length  of  the  offer  is  extended.  The 
announcement  would  be  required  to 
include  a  statement  of  the  approxi¬ 
mate  number  of  securities  deposited 
up  to  the  date  of  such  notice.  The  pro¬ 
vision  is  intended  to  avoid  the  possibil¬ 
ity  of  fraudulent,  deceptive  or  manipu¬ 
lative  acts  or  practices  by  requiring 
prompt  and  widespread  communica¬ 
tion  of  certain  minimum  information 
when  a  tender  is  extended. 


'*'15  U.S.C^18a. 

""See  Release  by  Federal  Trade  ConiniLs- 
sion  announcing  promulgation  of  final  rules 
re:  Premerger  Notification:  Reporting  and 
Waiting  Period  Requirements  (July  31. 
1978)  (43  PR  33450). 

""A  memorandum  from  the  Division  of 
Corporation  Finance  which  was  submitted 
to  the  Senate  Committee  considering  the 
Williams  Act  amendment  pursuant  to  the 
request  of  Senator  Williams  to  then  Chair¬ 
man  Budge  for  examples  of  how  the  Com¬ 
mission  proposed  to  implement  the  grant 
rulemaking  authority  under  Section  14(e) 
identified  one  area  to  be  addressed  by  the 
rulemaking  authority  as  the  situation  in 
which 

tTlhe  person  who  makes  a  tender  offer 
may  fail  (a)  to  pay  for  securities  purchased, 
or  (b)  to  return  to  their  owner’s  securities 
not  purchased  promptly  upon  the  termina¬ 
tion  of  the  tender  offer  in  accordance  with 
the  practices  of  the  financial  community  for 
settlement  of  transactions,  usually  within 
five  days. 

1970  Senate  Hearings  at  11-12. 


Proposed  Rule  14e-2:  Trading  in  Sub¬ 
ject  Company  Securities  Prior  to 
the  Bidder’s  Public  Announcement 
OF  THE  Intention  To  Make  a  Tender 
Offer  [17  CFR  240.14e-21 

In  the  Senate  and  House  Hearings 
on  the  legislation  which  became  the 
Williams  Act.  extensive  testimony  was 
taken  concerning  the  adverse  effects 
on  the  marketplace  of  leaks  and 
rumors  of  impending  tender  offers.'®^ 
While  the  testimony  in  these  hearings 
focused  on  the  relationship  of  leaks  to 
a  proposal  for  a  pre-commencement 
filing  requirement  by  a  bidder  with 
the  Commission.'*®  it  highlighted  the 
market  disruption  problems  and  abu¬ 
sive  practices  associated  with  the  leaks 
of  the  intention  of  a  bidder  to  make  a 
tender  offer.  As  Senator  Bennett 
stated; 

I  am  more  concerned  with  the  situation 
which  makes  it  possible  for  insiders  to  take 
advantage  of  their  knowledge  that  the 
pending  offer  is  coming  and  therefore  get  a 
quick  profit  by  buying  stock  with  the  sure 
knowl^ge  that  they  are  going  to  have  a 
market  for  it  •  •  *.  '*’ 

In  describing  the  then  current  prac¬ 
tice.  a  Vice  President  of  the  New  York 
Stock  Exchange  stated  that: 

Currently,  to  insure  secrecy  and  avoid  leaks 
and  rumors  •  •  •  tender  offers  are  normally 
made  to  stockholders  immediately  after  a 
decision  to  make  the  offer  is  reached  and  a 
price  has  been  determined.  In  spite  of  all 
precautions,  there  have  been  cases  where 
tender  offers  have  been  preceded  by  leaks 
and  rumors  which  caused  abnormal  market 
problems.  '*’ 

Since  the  passage  of  the  Williams 
Act  in  1968,  tender  offer  practice  ap¬ 
pears  to  have  changed  from  that  de¬ 
scribed  above.  The  formulation  of  an 
intention  to  make  a  tender  offer  for  a 
subject  company’s  securities  often  is 
made  long  in  advance  of  the  com¬ 
mencement  of  the  offer.  Consequent¬ 
ly.  the  probability  of  leaks  of  the  bid¬ 
der’s  intention  is  increased. '®’ 

In  some  instances,  the  leaking  of  the 
intention  to  make  a  tender  offer  may 
be  deliberate.  The  Commission’s  Insti- 


""See,  e.g.,  1967  Senate  Hearings  at  69  et 
passim  and  1967  House  Hearings  at  43  et 
passim. 

""Section  2(2)  of  S.  510.  as  originally  in¬ 
troduced  in  the  Senate  on  January  18.  1967. 
contained  a  five  day  advance  filing  require 
ment  with  the  Commission  for  any  person 
making  a  tender  offer  for  securities  of  a 
class  subject  to  that  subsection.  1967  Senate 
Hearings  at  7.  The  pre-commencement 
filing  requirement  was  not  included  in  the 
legislation  as  passed.  See  1967  Senate 
Report  at  4. 

'*'  1967  Senate  Hearings  at  74. 

'“•Id.  at  72. 

'“•See,  e.g.,  A.  F.  Ehrbar.  “Corporate 
Tender  Offers  Are  Here  to  Stay,”  Fortune 
91,  92  (May  8.  1978):  Forbes  69  (February  5. 
1979). 
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tutional  Investor  Study  '‘®  found  that 
bidders  frequently  gave  institutions 
advance  notice  in  either  general  or 
specific  terms  of  proposed  tender 
offers.*"  Whether  deliberate  or  not, 
the  leaking  of  the  bidder’s  intention  to 
make  a  tender  offer  when  coupled 
with  trading  on  such  non-public 
market  information  "*  is  a  matter  of 
serious  concern  to  the  Commission. 
Not  only  does  this  practice  create  dis¬ 
parities  in  market  information  and 
market  disruption,"®  but  it  under¬ 
mines  the  purposes  of  the  Williams 
Act.  Security  holders  who  sell  to  per¬ 
sons  with  such  material,  non-public  in¬ 
formation  are  disadvantaged.  Thus,  in¬ 
vestors  who  do  not  know  of  the  bid¬ 
der’s  intention  to  make  a  tender  offer 
and  who  sell  the  subject  company’s  se¬ 
curities  shortly  before  the  commence¬ 
ment  of  such  offer  are  effectively 
denied  the  benefits  of  disclosure  and 
the  substantive  protections  provided 
by  the  Williams  Act.  If  furnished  with 
such  information,  these  shareholders 
would  be  able  to  make  an  informed  in¬ 
vestment  decision,  which  may  involve 
deferring  the  sale  of  the  securities 
until  the  commencement  of  the  tender 
offer.  On  the  other  hand,  the  persons 
trading  on  such  non-public  informa¬ 
tion,  who  are  usually  short  term  inves¬ 
tors,  receive  all  the  protections  of  the 
Williams  Act.  Moreover,  leaks  may 
lead  to  the  same  “stampede  effect’’ "♦ 
which  the  Williams  Act  was  designed 
to  avert  in  the  context  of  tender 
offers. 

Additionally,  bidders  who  have  de¬ 
termined  to  make  a  tender  offer  often 
purchase  subject  company  securities 
shortly  before  the  commencement  of 
the  tender  offer.  Such  purchases  are 
an  abuse  of  the  tender  offer  process 
envisioned  by  the  Williams  Act  and 
pose  problems  similar  to  those  created 
by  trading  by  persons  who  have  been 
“tipped”  to  the  imminence  of  a  tender 
offer.  These  pre-commencement  pur¬ 
chases  by  a  bidder  are  to  be  contrasted 
with  those  designed  to  “test  the 


'“•Institutional  Investor  Study  Report. 
H.R.  Doc.  No.  92-64,  92d  Cong.,  1st  Sess. 
1971. 

•"  Id.  at  2773,  2828-29,  2832-33.  Among  the 
reasons  given  for  this  practice  was  that,  if 
the  institution  established  a  position  in  the 
subject  company's  securities,  the  bidder 
could  expect  to  purchase  such  securities 
pursuant  to  the  forthcoming  tender  offer. 
Id.  at  28.30. 

'"The  term  “market  information”  has 
been  described  as  information  that  affects 
the  price  of  a  company’s  securities  without 
affecting  the  firm’s  earning  power  or  assets. 
“U.S.  V.  Chlarella”  CCH  Fed.  Sec.  L.  Rep. 
H  96,608  (2d  Cir.  1978),  which  is  discussed 
infra. 

'"Such  purcha.ses  may  create  an  artificial 
demand  for  the  subject  company’s  stock  re¬ 
sulting  in  a  distortive  effect  on  the  free  play 
of  market  forces  envisioned  by  the  securi¬ 
ties  laws.  Id.  at  406. 

"‘‘‘Rondeau  v.  Mosinee  Paper  Co.”  422 
U.S.  49,  58  at  n.  8(1975). 


market”  of  the  subject  company  secu¬ 
rities  those  other  purchases  made 
before  the  intention  to  make  a  tender 
offer  is  formed  during  the  period  in 
which  a  tender  offer  may  be  one  of 
several  alternatives  being  considered 
by  the  acquiring  person.  Because  of 
the  uncertainty  that  a  tender  offer 
will  occur,  purchases  at  this  point  do 
not  present  the  same  problems  or 
abuses. 

In  the  past.  Section  10(b)  of  the  Ex¬ 
change  Act  and  the  rules  thereunder 
have  provided  the  basis  for  judicial 
consideration  of  the  issue  of  trading 
by  persons  in  possession  of  the  bid¬ 
der’s  non-public  intention  to  make  a 
tender  offer."* 

In  “U.S.  V.  Chiarella,”  "*  An  employ¬ 
ee  of  a  financial  printer  was  able  to 
deduce  the  names  of  subject  compa¬ 
nies  from  the  tender  offer  materials 
being  prepared  by  the  printer  and  to 
convert  such  confidential  information 
to  his  personal  use.  After  obtaining 
the  name  of  the  subject  company,  the 
employee  purchased  subject  company 
securities  prior  to  the  commencement 
of  the  tender  offer  and  then  sold  the 
securities  into  the  market  when  the 
tender  offer  was  publicly  announced. 
The  employee  made  no  disclosure  of 
his  knowledge  of  the  tender  offer  in 
connection  with  the  purchase  or  the 
sale  of  the  securities.  In  affirming  a 
criminal  conviction  of  the  employee 
under  Section  10<b)  and  Rule  lOb-5, 
the  Second  Circuit  stated  that: 

Anyone— corporate  insider  or  not— who  reg¬ 
ularly  receives  material  non-public  informa¬ 
tion  may  not  use  that  information  to  trade 
in  securities  without  incurring  an  affirma¬ 
tive  duty  to  dtsclose,  and  if  he  cannot  dis¬ 
close,  he  must  abstain  from  buying  or  sell¬ 
ing.  "* 

While  deciding  that  a  “market  insid¬ 
er”  who  has  regular  access  to  market 
information  has  a  duty  to  disclose,  the 
Chiarella  court  did  not  extend  its 
holding  to  include  pre-offer  market 
purchases  by  a  bidder.  However,  the 
court’s  interpretation  of  Section  10(b) 
did  not  involve  Section  14(e)  of  the 
Exchange  Act  and  was  made  in  the  ab¬ 
sence  of  an  applicable  rule  under  the 
Williams  Act. 

Proposed  Rule  14e-2  would  address 
the  issue  of  purchases  of  subject  com¬ 
pany  securities  by  any  person,  includ¬ 
ing  a  bidder,  on  the  basis  of  material, 
non-public  information— the  undis¬ 
closed  intention  of  the  bidder  to  make 
a  tender  offer  for  the  subject  compa¬ 
ny’s  securities.  The  proposal  is  primar¬ 
ily  predicated  on  Section  14(e)  which 
grants  the  Commission  authority  to 
define  and  prescribe  means  reasonably 


"‘See,  e.g.,  “SEC  v.  Sorg  Printing  Co.” 
[1974-1975  Transfer  Binder]  CCH  Fed.  Sec. 
L.  Rep.  H  95,034  (S.D.N.Y.  1975). 

"•CCH  Fed.  Sec.  L.  Rep.  f  96,608  (2d  Cir. 
1978). 

"*Id.  at  94,600  (emphasis  in  original). 


designed  to  prevent  fraudulent,  decep¬ 
tive  or  manipulative  acts  and  practices 
in  connection  with  any  tender  offer."* 
This  rulemaking  authority  was  grant¬ 
ed  to  the  Commission  by  the  1970  Wil¬ 
liams  Act  amendments.  In  his  intro¬ 
ductory  remarks  at  the  Senate  hear¬ 
ings  Senator  Williams  described  the 
amendment  to  Section  14(e)  as  giving 

the  Commission  rulemaking  power  with  re¬ 
spect  to  fradulent,  deceptive  and  manipula¬ 
tive  activities  used  in  tender  offers.  The 
techniques  currently  being  used  in  these 
offers  have  become  increasingly  sophisticat¬ 
ed  and  they  change  rapidly.  •  •  •  The  bill 
before  us  would  add  to  the  Commission’s 
rulemaking '  power  and  enable  it  to  deal 
promptly  and  with  flexibility  with  this  rap¬ 
idly  changing  problem."* 

During  his  testimony  at  the  Senate 
hearings,  then  Chairman  Budge  was 
asked  by  Senator  Williams  to  give  the 
committee  “some  examples  of  fraudu¬ 
lent,  deceptive  or  manipulative  prac¬ 
tices  used  in  tender  offers  which  the 
proposed  Commission  rulemaking 
powers  would  prevent.”**®  In  response 
to  this  specific  request,  a  memoran¬ 
dum  from  the  Commission’s  Division 
of  Corporation  Finance  was  subtnitted 
for  the  record.  Among  the  “problem 
areas”  enumerated  by  this  memoran¬ 
dum  which  the  staff  proposed  to  deal 
with  by  the  rulemaking  authority 
under  Section  14(e),  as  amended,  was 
the  situation  in  which 

[Tlhe  person  who  has  become  aware  that  a 
tender  offer  is  to  be  made,  or  has  reason  to 
believe  that  such  bid  will  be  made,  may  fail 
to  disclose  material  facts  w'ith  respect  there¬ 
to  to  persons  who  sell  him  securities  for 
which  the  tender  bid  is  to  be  made.  '** 


*'*The  fact  that  the  tender  offer  would 
not  have  commenced  at  the  time  of  the  pur¬ 
chases  which  are  the  subject  of  proposed 
Rule  14e-2  does  not  prohibit  their  regula¬ 
tion  “in  connection  with”  a  tender  offer. 
See,  e.g..  Applied  Digital  Data  Systems,  Inc. 
v.  Milgo  Electric  Corp.  425  F.  Supp.  1145 
S.D.N.Y.  1977);  ICM  Realty  v.  Cabot,  Cabot 
&  Forbes  Land  Trust,  [197301974  Transfer 
Binder]  CCH  Fed.  Sec.  L.  Rep.  II  94,585 
(S.D.N.Y.). 

"•1970  Senate  Hearings  at  2. 

*“Id.  at  11. 

"'  Id.  at  12.  This  example  was  described  by 
a  commentator  shortly  after  the  passage  of 
the  1970  Williams  Act  amendments  as  fol¬ 
lows: 

First,  it  indicates  that  the  staff  believes 
that  Section  14(e)  *  •  *  gives  the  SEC  power 
to  regulate  acts  prior  to  the  conunencement 
of  a  tender  offer  as  long  as  a  tender  offer  is 
planned  *  •  •.  Second,  it  indicates  the  view 
of  the  staff  that  a  person  may  not  legally 
purchase  or  sell  securities  if  he  fails  to  dis¬ 
close  to  the  other  party  to  the  transaction 
material  nonpublic  information  known  to 
him  but  not  known  to  the  other  party, 
whether  or  not  such  information  comes 
from  the  issuer  of  the  securities  •  •  *.  More 
specifically,  the  example  takes  the  view,  not 
shared  to  date  by  the  commentators,  that  a 
person  who  plans  to  make  a  tender  offer 
may  not  buy  stock  in  the  target  company 
after  he  has  formulated  his  intention,  even 
if  disclosure  would  not  yet  be  required 
Footnotes  continued  on  next  page 
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It  should  be  noted  that  the  word 
“person”  in  the  memorandum  fur¬ 
nished  to  the  committee  did  not  speci¬ 
fy  that  it  was  limited  to  persons  other 
than  the  bidder. 

Proposed  Rule  14e-2  is  designed  to 
address  the  problem  identified  by  the 
Commission  staff  memorandum  in  the 
1970  Senate  Hearings  in  a  manner  sim¬ 
ilar  to  that  described  therein.  Pro¬ 
posed  Rule  14e-2(a)  would  apply  to 
any  person  who  purchases  subject 
company  securities  on  the  basis  of 
non-public  information  received  di¬ 
rectly  or  indirectly  from  a  bidder  that 
enables  the  person  to  knowTi  or  to  rea- 
sonaby  believe  that  the  bidder  will 
make  a  tender  offer  for  the  subject 
company’s  securities.  Any  purchase  of 
subject  company  securities  by  a  person 
in  receipt  of  such  material  non-public 
information  would  be  proscribed 
unless  prior  to  the  purchase  the 
person  publicly  announced  the  infor¬ 
mation  received  and  its  source. 

While  not  applying  to  a  bidder,  pro¬ 
posed  Rule  14e-2(a)  would  affirm  a 
duty  of  dislcosure  on  any  other  person 
who  trades  on  non-public  material  in¬ 
formation  obtained  directly  from  a 
bidder  or  indirectly  from  a  bidder  such 
as  from  persons  involved  or  consulted 
by  the  bidder  in  the  pre-commence¬ 
ment  planning  and  preparation  stages 
of  a  terider  offer.***  Trading  by  such 
persons  in  the  absence  of  appropriate 
disclosure  poses  the  same  problems  of 
market  disruption  and  detriment  to 
the  interests  of  investors  as  trading  by 
persons  who  regularly  receive  market 
information.  The  Commission  believes 
that  an  affirmative  duty  of  disclosure 


Footnotes  continued  from  last  page 
under  Section  13(d)  or  Section  14(d).  (foot¬ 
notes  omitted) 

Brown,  The  Scope  of  the  Williams  Act 
and  Its  1970  Amendments,  26  Bus.  Law. 
1637.  1747-48(1971). 

'*=Such  persons  would  include,  but  not  be 
limited  to,  the  following: 

( 1 )  The  directors  of  the  bidder; 

(2)  Executive  officers  and  employees  of 
the  bidder  who  are  directly  involved  in  the 
planning,  preparation  or  execution  of  the 
bidder  s  tender  offer, 

(3)  Tiie  independent  accountantts)  re¬ 
tained  by  the  bidder; 

(4)  The  bidder's  bankerts),  including  in¬ 
vestment  bankerts); 

(5)  Any  dealer,  manager,  soliciting  agent, 
depository,  public  relations  firm,  financial 
printer,  shareholder  commimications  or  ad¬ 
vertising  firm  employed  by  the  bidder  with 
respect  to  the  tender  offer; 

(6)  Legal  counsel  retained  by  any  of  the 
foregoing  to  render  advice  in  connection 
with  the  tender  offer;  and 

(7)  Secretarial  and  other  clerical  or  ad¬ 
ministrative  personnel  employed  by  any  of 
the  foregoing  who  become  aware  of  the 
tender  offer. 

It  should  be  noted  that  persons  such  as 
those  listed  above  would  be  subject  to  pro¬ 
posed  Rule  14e-2(a).  Such  persons  may  re¬ 
ceive  the  non-public  material  information 
directly  from  the  bidder  or  from  another 
person  enumerated  above. 


is  necessary  for  the  protection  of  in¬ 
vestors  because  of  past  abuses,  the 
vital  importance  of  such  market  infor¬ 
mation  and  the  extraordinary  nature 
of  tender  offers.  Since  no  duty  to  dis¬ 
close  would  arise  if  the  person  with 
such  knowledge  or  reasonable  believe 
refrains  from  trading  in  subject  com¬ 
pany  securities,  the  proposal  would  es¬ 
tablish  a  “disclose  or  ab.«tain  from 
trading”  rule  under  Section  14(e).  Al¬ 
though  a  person  subject  to  the  propos¬ 
al  would  be  permitted  to  purchase  sub¬ 
ject  company  securities  after  the 
public  announcement,  the  Commission< 
does  not  believe  that  compliance  with 
proposed  Rule  14e-2(a)  would  be  a  de¬ 
fense  for  a  breach  of  any  duty  owed  by 
such  person  to  the  bidder. 

As  a  means  reasonably  designed  to 
prevent  the  fraudulent,  deceptive  or 
manipulative  act  or  practice  pro¬ 
scribed  by  proposed  Rule  14e-2(a), 
proposed  Rule  14e-2(b)  would  required 
a  bidder  who  knows  or  has  reason  to 
believe  that  a  person  has  violated,  is 
violating  or  is  about  to  violate  pro¬ 
posed  Rule  14e-2(a)  to  promptly  make 
a  public  announcement  of  appropriate 
information  with  respect  to  the  bid¬ 
der’s  tender  offer  for  subject  company 
securities.  This  proposal  would  provide 
a  reasonable  assurance  that  in  the 
event  of  violations  of  proposed  Rule 
14e-2(a)  the  marketplace  and  investors 
are  promptly  alerted  by  the  bidder. 
Since  a  bidder  has  a  special  interest  in 
policing  the  confidentiality  of  its 
tender  offer  and  is  in  a  position  to 
become  aware  of  trading  on  such  in¬ 
formation.  the  establishment  of  a 
public  announcement  procedure  is  a 
reasonable  means  to  prevent  fraudu¬ 
lent,  deceptive  or  manipulative  acts  or 
practices. 

As  envisioned  by  the  1970  staff 
memorandum,  discussed  above,  pro¬ 
posed  Rule  14e-2(c)  would  apply  to  a 
bidder  which  purchases  subject  com¬ 
pany  securities  after  a  determination 
to  make  a  tender  offer  has  been  made 
but  not  yet  publicly  announced.  Under 
this  proposal,  the  purchase  of  subject 
company  securities  by  a  bidder  which 
has  determined  to  make  a  tender  offer 
but  has  not  publicly  announced  its  in¬ 
tention  to  do  so  would  be  proscribed 
unless  prior  to  any  such  purchase  the 
bidder  makes  a  public  announcement 
of  certain  information.  Depending  on 
the  disclosure  made  by  the  bidder,  the 
proposal  would  not  prohibit  trading  by 
a  bidder  which  has  determined  to 
make  a  tender  offer. 

Proposed  Rule  14e-2(c)(2)  sets  forth 
the  infomation  which  may  be  included 
in  such  a  public  announcement.  Dis¬ 
closure  of  the  information  contained 
in  proposed  Rule  14e-2(c)(2)(i) 
through  (iii)  would  not  constitute  the 
commencement  of  the  tender  offer 
under  proposed  Rule  14d-6  and  would 
not  be  deemed  under  present  staff  in¬ 


terpretations  ***  to  trigger  the  applica¬ 
tion  of  Rule  lOb-13  [17  CFR  240.10b-^ 
131.  However,  disclosure  by  the  bidder 
of  the  information  in  proposed  Rule 
14e-2(c)(iv)  and  (v)  would  trigger  the 
operation  of  both  proposed  Rule  14d-6 
and  Rule  lOb-13. 

The  provisions  of  proposed  Rule 
14e-2(c)  would  necessarily  depend  on 
whether  the  bidder  has  determined  to 
make  a  tender  offer.  As  stated  by  then 
Chairman  Cohen  in  the  1967  Senate 
hearings: 

Tender  offers  are  not  conceived  overnight. 
They  are  important  transactions,  involving 
huge  sums  of  money  and  calling  for  careful 
planning  as  well  as  a  thorough  analysis  of 
the  company  proposed  to  be  acquired. 

The  Commission  believes  that  a  bidder's 
determination  to  make  a  tender  offer  may 
be  discerned  from  the  facts  and  circum¬ 
stances  involved.  Relevant  factors  include, 
but  are  not  limited  to,  a  resolution  by  the 
bidder’s  board  of  directors  relating  to  the 
tender  offer;  the  formulation  of  the  Inten¬ 
tion  to  make  a  tender  offer  by  the  bidder  or 
the  person(s)  actmg  on  behalf  of  the  bidder; 
or  activities  wich  substantially  facilitate  the 
tender  offer  such  as:  a  plan  to  make  a 
tender  offer  for  a  specific  subject  company's 
securities;  arranging  financing  for  a  tender 
offer;  preparing  or  directing  or  authorizing 
the  preparation  of  tender  offer  materials; 
and  authorizing  negotiations,  negotiating 
and  entering  into  agreements  with  any 
person  to  act  as  a  dealer,  manager,  soliciting 
dealer,  forwarding  agent  or  depository  in 
connection  with  the  tender  offer. 

If  neither  proposed  Rule  14e-2(a)  or  (b) 
are  applicable,  proposed  Rule  14e-2(c) 
would  permit  a  bidder  to  purchase  subject 
company  securities  until  a  determination  is 
made  to  make  a  tender  offer.  Thus,  the 
bidder  would  be  permitted  to  “test  the 
market”  by  purchasing  subject  company  se¬ 
curities  as  long  as  no  determination  is  made 
to  make  the  tender  offer. Because  of  the 
bidder's  position  in  the  tender  offer  process, 
it  is  in  the  best  position  to  know  from  the 
facts  and  circumstances  involved  whether 
such  a  determination  has  been  made. 

In  light  of  the  above  discussion,  the 
Commission  recognizes  that  proposed 
Rule  14e-2  would  affirm  a  specific 
duty  of  disclosure.  Moreover,  while 
the  proposal,  if  adopted,  may  alter 
present  tender  offer  practice,  the 
Commission  believes  that  the  proposal 
is  necessary  for  the  protection  of  in¬ 
vestors  and  for  the  implementation  of 
the  remedial  purposes  of  the  Williams 
Act.  In  the  Commission’s  view,  any  ad- 


'“See,  e.g..  Letter  to  James  M.  Edwards. 
Esq.  from  the  Division  of  Market  Regula¬ 
tion  re;  National  Starch  and  Chemical  Hold¬ 
ing  Corporation  (June  14.  1978);  Letter  to 
Stanford  O.  Bardwell,  Jr.,  Esq.  from  the  Di¬ 
vision  of  Market  Regulation,  re;  Guaranty 
Income  Life  Insurance  Company  (January 
30.  1976);  and  letter  to  Gerald  S.  Blackman. 
Esq.  from  the  Division  of  Market  Regula¬ 
tion  re:  Jewelcor  Incorporated  (September 
11.  1974). 

'**  1967  Senate  hearings  at  185. 

'“Such  acquisitions,  however,  may  be  sub¬ 
ject  to  the  disclosure  requirements  of  Sec¬ 
tion  13(d)  of  the  Exchange  Act  and  the 
rules  promulgated  thereunder. 
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ditional  burden  imposed  by  the  pro¬ 
posal  would  be  outweighed  by  the 
benefits  to  shareholders  and  is  there¬ 
fore  justified.  The  proposal  is  pub¬ 
lished  for  comment  pursuant  to  the 
Commission’s  rulemaking  authority 
under  Sections  14(e)  and  23(a)  of  the 
Exchange  Act. 

General  and  Specific  Inquiries 

A.  ISSUE  relating  TO  SUBJECT 
COMPANIES 

The  Commission  is  requesting  specif¬ 
ic  comment  on  whether  a  rule  should 
be  adopted  under  the  Williams  Act 
which  w’ould  require  subject  company 
management  to  disclose  to  security 
holders  that:  (1)  the  subject  company 
recommends  acceptance  or  rejection  of 
a  tender  offer;  (2)  the  subject  compa¬ 
ny  is  expressing  no  opinion  and  is  re¬ 
maining  neutral  toward  the  tender 
offer;  or  (3)  the  subject  company  is 
unable  to  take  a  position  with  respect 
to  the  tender  offer.***  If  the  subject 
company’s  position  changed  during 
the  tender  offer,  timely  disclosure  of 
such  change  would  also  be  required. 
Comment  is  also  requested  as  to  the 
appropriateness  of  specifying  this  obli¬ 
gation  by  rule  under  Section  14(d)(4) 
and/or  Section  14(e)  of  the  Williams 
Act.*** 

B.  OTHER  INQUIRES 

In  addition  to  the  above  and  the 
issues  raised  by  the  proposals,  the 
Commission  requests  written  comment 
on  the  following:  (1)  Whether  the 
costs  imposed  on  bidders,  subject  com¬ 
panies  and/or  others  by  these  propos- 


*”  Commentators  have  expressed  diver¬ 
gent  views  on  this  matter.  Those  suggesting 
that  management  should  be  required  to 
make  a  recommendation  include:  Fleisher 
and  Mundheim,  Corporate  Acquisitions  by 
Tender  Offer,  119,  U.  Pa.  L.  Rev.  317,  354, 
(1967);  Swanson,  S.  510  and  the  Regulation 
of  Cash  Tender  Offers,  5  Harv.  J.  Legis.  431, 
505  (1968);  Brudney,  A  Note  on  Takeover 
Bids  and  Corporate  Purchases  of  Stock,  22 
Bus.  Law  611  (1963);  and  Krasik,  Tender 
Offers:  The  Target  Company’s  Duty  of  Dis¬ 
closure,  25  Bus.  Law.  455,  473-475  (1969). 
Those  opposed  to  requiring  a  recommenda¬ 
tion  include.  Comment,  A  Proposal  for  Af¬ 
firmative  Disclosure  by  Target  Management 
During  Tender  Offers,  75  Col.  L.  Rev.  190, 
217  (1975);  Aranow  and  Einhorn,  Tender 
Offers  for  Corporate  Control,  219  (1973). 

‘*’The  Memorandum  of  the  Division  of 
Corporation  Finance  submitted  to  Congress 
pursuant  to  Senator  Williams’  request 
during  the  1970  Senate  Hearings  on  the 
amendment  to  Section  14(e),  which  granted 
the  Commission  rulemaking  authority 
under  that  sub-section,  identified  certain 
problem  areas  which  could  be  dealt  with  by 
such  rulemaking  power.  Among  the  items 
listed  was: 

6.  Management  of  the  target  company  in  a 
tender  offer  may  omit  to  make  timely  dis¬ 
closure  of  its  position  in  favor  of  or  in  oppo¬ 
sition  to  such  bids  or  change  in  such  posi¬ 
tion. 

1970  Senate  Hearings  at  12. 


als  outweigh  their  benefits  to  investors 
and  the  public  interest;  and  (2) 
Whether  any  proposed  rule  or  the  pro¬ 
posed  schedule,  if  adopted,  would  have 
an  adverse  effect  on  competition  or 
would  impose  a  burden  on  competition 
which  is  neither  necessary  nor  appro¬ 
priate  in  furthering  the  purposes  of 
the  Exchange  Act.  Comments  on  this 
inquiry  should  include,  to  the  extent 
feasible,  detailed  empirical  and  eviden¬ 
tiary  material  in  support  of  any  con¬ 
clusions,  opinions  or  positions.  Com¬ 
ments  on  this  inquiry  will  be  consid¬ 
ered  by  the  Commission  in  complying 
with  its  responsibilities  under  Section 
23(a)(2)  of  the  Exchange  Act. 

In  addressing  the  issues  raised  and 
the  proposals  published  in  this  release, 
conunentators  should  feel  free  to  con¬ 
sider  the  materials  accumulated  in 
Commission  File  No.  S7-649.  The  text 
of  proposed  Regulations  14D  and  14E 
follows: 

Text  of  Proposals 

The  text  of  the  proposals  is  set  forth 
below: 

•  •  •  •  • 

I.  Section  230.434b  of  17  CFR  Part 
230  is  proposed  to  be  amended  to  read 
as  follow's: 

§  230.434b  Additional  information  re¬ 
quired  to  be  included  in  prospectuses 
relating  to  tender  offers. 

Notwithstanding  the  provisions  of 
any  form  for  the  registration  of  secur- 
ites  under  the  Act,  any  prospectus  re¬ 
lating  to  securities  to  be  offered  in 
connection  with  a  tender  offer  for,  or 
a  request  or  invitation  for  tenders  of, 
securities  which  is  subject  to  section 
14(d)  of  the  Securites  Exchange  Act  of 
1934  shall  include  all  of  the  informa¬ 
tion,  not  otherwise  required  to  be  in¬ 
cluded  therein,  required  by  §240.14d- 
3(b)  of  this  chapter  to  be  included  in 
all  such  tender  offers,  requests  or  invi¬ 
tations,  published,  sent  or  given  to  the 
holders  of  such  securities. 

II.  Section  240.13d-101  of  17  CFR 
Part  240  is  proposed  to  be  amended  by 
revising  Instruction  B  to  read  as  fol¬ 
lows: 

§  240.13d-101  Sechedule  13D — Informa¬ 

tion  to  be  included  in  statements  filed 
pursuant  to  §  240.13d-l(a)  and  amend¬ 
ments  thereto  filed  pursuant  to 
§  240.13d-2(a). 

*  •  •  *  • 

Instructions.  A.  •  •  • 

B.  Information  contained  in  exhibits  to 
the  statement  may  be  incorporated  by  refer¬ 
ence  in  answer  or  partial  answer  to  any  item 
or  sub-item  of  the  statement  imless  it  would 
render  such  answer  misleading,  incomplete, 
unclear  or  confusing.  Material  incorporated 
by  reference  shall  be  clearly  identified  in 
the  reference  by  page,  paragraph,  caption 


or  otherwise.  An  express  statement  that  the 
specified  matter  is  incorporated  by  refer¬ 
ence  shall  be  made  at  the  particular  place  in 
the  statement  where  the  information  is  re¬ 
quired.  A  copy  of  any  information  or  a  copy 
of  the  pertinent  pages  of  a  document  con¬ 
taining  such  information  which  is  incorpo¬ 
rated  by  reference  shall  be  submitted  with 
this  statement  as  an  exhibit  and  shall  be 
deemed  to  be  filed  with  the  Commission  for 
all  purposes  of  the  Act. 

«  •  •  *  • 

III.  Sections  240.14d-l  through 
240.14d-101  (Regulation  14D)  of  17 
CFR  Part  240  are  proposed  to  be 
amended  as  follow: 

Note:  Regulations  14D  (§§  240.14d-l 

through  240.14d-101)  and  14E  (§§240.14e-l 
and  14e-2)  provide  comprehensive  substan¬ 
tive.  procedural  and  disclosure  rules  under 
sections  14  (d)  and  (e)  of  the  Act  applicable 
to  the  conduct  of  tender  offers.  The  Regula¬ 
tions  is  intended  to  provide  guidance  to  per¬ 
sons  making  or  subject  to  Wnder  offers;  to 
reduce  uncertainty  to  the  extent  feasible;  to 
permanently  adopt  certain  provisions  previ¬ 
ously  adopted  as  temporary,  emergency 
rules;  to  codify  certain  administrative  prac¬ 
tices  and  judicial  decisions  interpreting  Sec¬ 
tions  14(d)  and  (e)  of  the  Act  and  the  rules 
and  regulations  thereunder;  to  achieve  a 
more  even  and  balanced  application  of  the 
law  relating  to  tender  offers  by  bidders  and 
to  subject  companies  whose  securities  are 
the  subject  of  tender  offers;  and  to  accom¬ 
plish  these  objectives  in  a  manner  consist¬ 
ent  with  the  basic  purposes  of  the  Act— pro¬ 
tection  of  investors  and  the  public  interest. 

Regulation  14D  (§§240.14d-l  through 
240.14d-101)  defines  certain  relevant  terms 
(Rule  14d-l  (§  240.14d-l)).  Ihe  term  "tender 
offer”  is  not  defined  since  the  dynamic 
nature  of  tender  offers  requires  administra¬ 
tive  and  judicial  flexibility  in  determining 
what  types  of  transactions  should  be  subject 
to  the  Act  and  these  Regulations.  It  is  clear 
that  the  term  is  not  limited  to  so-called 
"conventional  tender  offers.”  The  Regula¬ 
tion  also  establishes  disclosure,  substantive 
and  procedural  rules  for  filing  and  delivery 
of  tender  offer  statements  (Rule  14d-2 
(§  240.14d-2)  and  Schedule  14D-1  (§  240.14d- 
101));  for  disclosure  requirements  with  re¬ 
spect  to  tender  offers  (Rule  14d-3' 
(§  240.14d-3));  for  non-exclusive  methods  of 
disseminating  cash  tender  offers,  i.e.,  long 
form  publication,  summary  publication  and 
the  use  of  stockholder  lists  and  security  po¬ 
sition  listings  (Rule  14d-4  (§  240.14d-4)  and 
14d-5  (§  240.14d-5));  and  for  identifying  the 
date  of  a  tender  offer  (Rules  14d-6 
(§  240.14d-6)).  In  addition,  the  Regulation 
provides  for  additional  withdrawal  rights 
(Rule  14d-7  (§240.14d-7));  for  integration  of 
certain  post-termination  purchases  of  secu¬ 
rities  of  the  subject  company  with  the 
tender  offer  for  purposes  of  the  "best  price” 
provisions  of  Section  14(dK7)  of  the  Act 
(Rule  14d-8);  and  exempts  certain  acquisi¬ 
tions  from  the  limited  pro  rata  provisions  of 
section  14(d)(6)  of  the  Act  (Rule  14d-9 
(§  240.14d-9));  and  for  the  solicitations  or 
recommendations  of  certain  persons  in  con¬ 
nection  with  tender  offers  (Rule  14d-10 
(§  240.14d-10)  and  Schedule  14D-10 
(§240.14d-lCl)). 

Regulation  14E  (§§  240.14e-l  and  14e-2) 
prescribes  means  reasonably  designed  to 
prevent  fraudulent,  manipulative  or  decep- 
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live  acts  or  practices  in  connection  with  a 
tender  offer,  including  that  any  tender  offer 
remain  open  for  at  least  thirty  business 
days  and  in  the  event  of  an  increase  in  the 
consideraion  offered  or  the  dealer’s  solicit¬ 
ing  fee  that  the  offer  remcrin  open  for  ten 
business  days  from  the  date  of  notice  of 
such  increase  (Rule  14e-l  (§  240.14e-l)):  and 
proscribes  purchases  of  the  senirities  of  the 
subject  company  by  certain  persons,  includ¬ 
ing  a  bidder,  prior  to  the  public  announce¬ 
ment  of  the  bidder's  intention  to  make  a 
tender  offer  for  such  securities  (Rule  14e-2 
(§  240.14e-2)). 

Tender  offers  by  issuers  for  securities 
issued  by  them  are  not  subject  to  Regula¬ 
tion  14D.  Tender  offers  by  affiliates  of  such 
issuers  for  such  securities  are  subject  to  this 
Regulation.  Any  tender  offer  is  subject  to 
Rule  14e-l. 

Regulation  14D 

§  240.1 4d-l  Definitions. 

Unless  the  context  otherwise  re¬ 
quires,  all  terms  used  in  Regulation 
14D  (§§240.14d-l  through  240.14d- 
101)  or  Regulation  14E(§§  240.14d-l 
through  240.14d-101)  and  Regulation 
14E  (§§240.14e-l  and  240.14e-2)  have 
the  same  meaning  as  in  the  Act  and  in 
Rule  12b-2  (§  240.12b-2)  promulgated 
thereunder.  In  addition,  the  following 
definitions  apply: 

,  (a)  The  term  “bidder”  means  any 
person  who  makes  a  tender  offer  or  on 
whose  behalf  a  tender  offer  is  made: 
Provided,  however.  That  the  term  does 
not  include  an  Issuer  wlilch  makes  a 
tender  offer  for  securities  of  any  class 
of  which  it  is  the  issuer:  And  provided 
further.  That:  with  respect  to  Rule 
14e-2,  the  term  includes  a  person, 
other  than  the  issuer,  who  proposes  to 
make  a  tender  offer. 

(b)  The  term  “subject  company” 
means  any  issuer  of  securities  which 
are  sought  by  a  bidder  pursuant  to  a 
tender  offer; 

(c)  The  term  “security  holders”  in¬ 
cludes  holders  of  i^rord  and  beneficial 
owners  of  securiti-s  which  are  the  sub¬ 
ject  of  a  tender  off*  r 

(d)  The  term  beneficial  owner” 
shall  have  the  same  meaning  as  that 
set  forth  in  Rule  j4U  3  (§  240.13d-3); 

(e)  The  term  “feri.ier  offer  material” 
includes,  but  is  no»  limited  to: 

(1)  The  bidder  s  ‘  -rn-aJ  offer,  includ¬ 
ing  all  the  maleria,  terms  and  condi¬ 
tions  of  the  tender  offer  and  all 
amendments  thereto. 

(2)  The  related  transmittal  letter 
(whereby  secur)t;»*.s  of  the  subject 
company  which  sought  ia  the 
tender  offer  may  iransmited  to  the 
bidder  or  its  drv/ositary)  auid  all 
amendments  thereto,  and 

(3)  Press*  relea.sps  advertisements, 

shareholder  letter-  and  other  docu¬ 
ments  published,  sent  or  given  by  the 
bidder  to  security  holders  which,  di¬ 
rectly  or  indirectly  .solicit,  invite  or  re¬ 
quest  tenders  securities  being 

sought  in  the  ten- offer. 


(f)  The  term  “executive  officer” 
means  the  president,  secretary,  trea¬ 
surer,  any  vice  president  in  charge  of  a 
principal  business  unit,  division  or 
function  (such  as  sales,  administration 
or  finance)  or  any  other  person  who 
performs  similar  policy  making  func¬ 
tions  for  a  corporation: 

(g)  The  term  “business  day”  means 
any  day,  other  than  Saturday,  Sunday 
or  a  -federal  holiday,  on  which  the 
principal  office  of  the  Commission  at 
Washington,  D.C.  is  scheduled  to  be 
open  for  business,  and  shall  consist  of 
the  time  periocl  from  12:00  a.m, 
through  11:59  p.m.  In  computing  any 
time  period  under  section  14(d)(5)  or 
section  14(d)(6)  of  the  Act  or  under 
Regulation  14D  (§§  240.14e-l  and  14e- 
2),  the  date  a  tender  offer  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers  shall  be  included  and  such  period 
shall  begin  to  run  from  the  first  busi¬ 
ness  day  that  such  offer  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers;  and 

(h)  The  term  “security  position  list¬ 
ing”  shall  have  the  same  meaning  as 
that  set  forth  in  Rule  17  Ad-8 
(§  240.17Ad-8). 

§  240.1 4d-2  Filing  and  delivery  of  tender 
offer  statement. 

(a)  No  bidder  shall  make  a  tender 
offer  for  any  class  of  securities  re¬ 
ferred  to  in  section  14(d)(1)  of  the  Act 
if,  after  consummation  thereof,  such 
bidder  would  be  the  beneficial  owner 
of  more  than  5  per  centum  of  such 
class  of  the  subject  company’s  securi¬ 
ties,  unless  as  soon  as  practicable  on 
the  date  of  the  commencement  of  the 
tender  offer  such  bidder: 

(1)  Files  with  the  Commission  ten 
copies  of  a  Tender  Offer  Statement  on 
Schedule  14D-1  (§  240.14d-100)  (which 
shall  consist  of  eight  copies  including 
all  exhibits,  and  two  copies  including 
only  exhibits  described  in  Item  11(a) 
of  Schedule  14D-1); 

(2)  Hand  delivers  a  copy  of  such 
Schedule  14D-1  (§  240.14d-100),  in¬ 
cluding  all  exhibits  thereto: 

(i)  To  the  subject  company  at  its 
principal  executive  office; 

(ii)  To  any  other  bidder  at  its  princi¬ 
pal  executive  office  or  at  the  address 
of  the  person  authorized  to  receive  no¬ 
tices  and  communications  (which  is 
disclosed  on  the  cover  sheet  of  such 
other  bidder’s  Schedule  14D-1 
(§  240.14d-100)),  provided  that  such 
other  bidder  has  filed  a  Schedule  14D- 
1  (§  240.14d-100)  with  the  Commission 
and  is  making  a  tender  offer  which 
has  not  yet  terminated  for  the  same 
class  of  securities  of  the  subject  com¬ 
pany; 

(ill)  To  any  national  securities  ex¬ 
change  where  such  class  of  the  subject 
company’s  securities  is  registered  and 
listed  for  trading  (which  may  be  based 
upon  information  contained  in  the 


subject  company’s  most  recent  Annual 
Report  on  Form  10-K  (§  249.310)  filed 
with  the  Commission  unless  the  bidder 
has  reason  to  believe  that  such  infor¬ 
mation  is  not  current)  which  delivery 
shall  be  made  when  practicable  prior 
to  the  operiing  of  any  such  exchange; 
and  s 

(iv)  To  the  National  Association  of 
Securities  Dealers,  Inc.  (“NASD”)  if 
such  class  of  the  subject  company’s  se¬ 
curities  is  authorized  for  quotation  in 
the  NASDAQ  interdealer  quotation 
system. 

(b)  If  any  material  change  occurs  in 

the  information  set  forth  in  the 
Schedule  14D-1  (§  240.14d-100)  re¬ 

quired  by  this  section,  the  bidder  shall 
file  with  the  Commission  ten  copies  of 
an  amendment  to  Schedule  14D-1 
(which  shall  consist  of  eight  copies  in¬ 
cluding  all  exhibits  and  two  copies  in¬ 
cluding  only  exhibits  described  in  Item 
11(a)  of  Schedule  14D-1)  disclosing 
such  change  and  shall  deliver  a  copy 
of  such  amendment  to  the  subject 
company  and  to  any  exchange  and/or 
the  NASD,  as  required  by  paragraph 
(a)  of  this  section,  promptly  but  not 
later  than  the  date  such  change  is 
first  published,  sent  or  given  to  secu¬ 
rity  holders:  Provided,  however.  That 
the  bidder  may  file  with  the  Commis¬ 
sion  and  deliver  to  the  subject  compa¬ 
ny,  any  exchange  and/or  the  NASD, 
as  required  by  paragraph  (a)  of  this 
section,  an  amendment  to  Schedule 
14D-1  which  only  discloses  the 
number  of  shares  deposited  to  date 
and/or  announces  an  extension  of 
time  for  depositing  securities  pursuant 
to  the  tender  offer,  promptly  after  the 
date  such  limited  tender  offer  material 
is  first  published,  sent  or  given  to  secu¬ 
rity  holders. 

(c)  The  bidder  shall  file  with  the 
Commission  ten  copies  of  any  addi¬ 
tional  tender  offer  material  as  an  ex¬ 
hibit  to  Schedule  14D-1  (§  240.14d- 
100)  and  shall  deliver  a  copy  of  such 
additional  tender  offer  material  to  the 
subject  company,  any  exchange  and/ 
or  the  NASD,  as  required  by  para¬ 
graph  (a)  of  this  section,  promptly  but 
not  later  than  the  date  such  additional 
tender  offer  material  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers,  except  as  otherwise  permitted  by 
the  proviso  in  paragraph  (b)  of  this 
section. 

§  240.14d-3  Disclosure  requirements  with 
respect  to  tender  offers. 

(a)(1)  Long-Form  Publication:  If  a 
tender  offer  subject  to  section  14(d)(1) 
of  the  Act  is  published,  sent  or  given 
to  security  holders  by  means  of  long- 
form  publication  pursuant  to  Rule 
14d-4(a)(l)  (§240.14d-4(a)(l)),  such 

long-form  publication  shall  include 
the  information  required  by  para¬ 
graph  (b)(1)  of  this  section. 
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(2)  Summary  Publication:  If  a 
tender  offer  subject  to  section  14(d)(1) 
of  the  Act  is  published,  sent  or  griven 
to  security  holders  by  means  of  sum¬ 
mary  publication  pursuant  to  Rule 
14d-4(a)(2)  (§  240.14d-4(a)(2)). 

(i)  The  summary  advertisement  shall 
include  the  information  required  by 
paragraph  (b)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials  fur¬ 
nished  by  the  bidder  upon  the  request 
of  any  security  holder  shall  include 
the  information  required  by  para¬ 
graph  (b)(1)  of  this  section. 

(3)  Use  of  Stockholder  Lists:  If  a 
tender  offer  subject  to  section  14(d)(1) 
of  the  Act  is  published,  sent  or  given 
to  security  holders  by  the  use  of  stock¬ 
holder  lists  and  security  position  list¬ 
ings  pursuant  to  Rule  14d-4(a)(3) 
(§  240.14d-4(a)(3)), 

(i)  The  summary  advertisement  shall 
include  the  information  required  by 
paragraph  (b)(2)  of  this  section;  and 

(ii)  The  tender  offer  materials  trans¬ 
mitted  to  security  holders  pursuant  to 
such  lists  and  the  summary  advertise¬ 
ment  shall  include  the  information  re¬ 
quired  by  paragraph  (b)(1)  of  this  sec¬ 
tion. 

(4)  Other  tender  Offers:  If  a  tender 
offer  subject  to  section  14(d)(1)  of  the 
Act  is  published,  sent  or  given  to  secu¬ 
rity  holders  other  than  pursuant  to 
Rule  14d-4(a)  (§  240.14d-4(a)). 

(i)  The  tender  offer  materials  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers  on  the  date  of  commencement  of 
such  offer  shall  include  the  informa¬ 
tion  required  by  paragraph  (b)(1)  of 
this  section;  and 

(ii)  A  material  change  in  the  infor¬ 
mation  published,  sent  or  given  to  se¬ 
curity  holders  shall  be  disseminated  to 
security  holders  in  additional  tender 
offer  material. 

(b)(1)  The  information  required  to 
be  disclosed  by  paragraphs  (a)(1), 
(a)(2)(ii),  (a)(3)(ii)  and  (a)(4)  of  this 
section  shall  include  the  following: 

(i)  The  identity  of  the  bidder; 

(ii)  The  identity  of  the  subject  com¬ 
pany; 

(iii)  The  amoimt  and  class  of  securi¬ 
ties  being  sought  and  the  type  and 
amount  of  consideration  being  offered 
therefor; 

(iv)  The  scheduled  expiration  date 
of  the  tender  offer,  whether  the 
tender  offer  is  extendible  and,  if  so, 
the  terms/conditions  for  extension  of 
the  tender  offer; 

(V)  The  exact  dates  prior  to  which, 
and  after  which,  persons  who  deposit 
their  securities  will  have  the  right  to 
withdraw  their  securities  pursuant  to 
section  14(d)(5)  of  the  Act  and  Rule 
14d-7  (§  240.14d-7)  and  the  manner  in 
which  shares  will  be  accepted  for  pay¬ 
ment  and  in  which  withdrawal  may  be 
effected; 

(vi)  If  the  tender  offer  is  for  less 
than  all  the  outstanding  seciuities  of  a 


class  of  equity  securities  and  the 
bidder  is  not  obligated  to  purchase  all 
of  the  securities  tendered,  the  dates  of 
the  period  during  which  the  securities 
will  be  taken  up  pro  rata  pursuant  to 
Section  14(d)(6)  of  the  Act  or  Rule 
14d-9  (§  240.14d-9)  and  the  present  in¬ 
tention  or  plan  of  the  bidder  with  re¬ 
spect  to  the  tender  offer  in  the  event 
of  an  oversubscription  by  security 
holders;  and 

(vii)  The  disclosure  required  by 
Items  1(c);  2;  3;  4;  5;  6;  7;  8;  9;  and  10  of 
Schedule  14D-1  (§  240.14d-100)  or  a 
fair  and  adequate  summary  thereof. 

Instructions.  1.  Negative  responses  to  any 
such  item  or  sub-item  of  Schedule  14D-1 
(§  240.14d-100)  need  not  be  included  in  the 
information  published,  sent  or  given  to  secu¬ 
rity  holders. 

2.  Although  the  financial  statements  nec¬ 
essary  to  present  a  fair  and  adequate  sum¬ 
mary  of  Item  9  of  Schedule  14D-1 
(§  240.14d-100)  may  vary  depending  on  the 
facts  and  circumstances  involved,  summary 
financial  information  equivalent  to  that  re¬ 
quired  by  paragraph  e  of  Guide  59  of  the 
Guides  of  Preparation  and  Filing  of  Regis¬ 
tration  Statements  will  normally  be  suffi¬ 
cient  summary  disclosure  of  Item  9  for  pur¬ 
poses  of  paragraph  (bKlKvii)  of  this  section. 
If  the  information  required  by  Item  9  is 
summarized,  appropriate  instructions 
should  be  included  stating  how  more  com¬ 
plete  financial  information  an  be  obtained. 

(2)  The  information  required  to  be 
disclosed  by  paragraphs  (a)(2)(i)  and 
(a)(3)(i)  of  this  section  in  a  summary 
advertisement  shall  be  limited  to  the 
following: 

Explanatory  Note:  Neither  the  ini¬ 
tial  summary  advertisement  nor  any 
subsequent  summary  advertisement 
shall  include  a  transmittal  letter 
(whereby  securities  of  the  subject 
company  which  are  sought  in  the 
tender  offer  may  be  transmitted  to  the 
bidder  or  its  depositary)  or  any 
amendment  thereto. 

(i)  The  information  required  by 
paragraph  (b)(l)(i)  through  (vi)  of  this 
section; 

(ii)  A  brief  description  of  the  pur¬ 
pose  of  the  tender  offer; 

(iii)  A  statement  that  the  informa¬ 
tion  required  by  paragraph  (b)(l)(vii) 
of  this  section  is  incorporated  by  refer¬ 
ence  into  the  siunmary  advertisement; 

(iv)  Appropriate  instructions  for 
record  holders  and  beneficial  owners 
of  securities  of  the  class  being  sought 
regarding  how  to  obtain  promptly,  at 
the  bidder’s  expense,  the  bidder’s 
tender  offer  materials;  and 

(V)  In  a  tender  offer  published,  sent 
or  given  to  security  holders  by  the  use 
of  stockholder  lists  and  security  posi¬ 
tion  listings  pursuant  to  Rule  14d- 
4(a)(3)  (§  240.14d-4(a)(a)(3)).  a  state¬ 
ment  that  the  tender  offer  materials 
are  contemporaneously  being  mailed 
to  record  holders  and  are  contempora¬ 
neously  being  furnished  to  brokers, 
banks  and  similar  persons  whose  name 
appears  or  whose  nominee  appears  on 


the  list  of  stockholders  or,  if  applica¬ 
ble,  who  are  listed  as  participants  in  a 
clearing  agency’s  security  position  list¬ 
ing  for  subsequent  transmittal  to 
beneficial  owners  of  such  securities. 

(c)  (1)  Other  than  a  summary  adver¬ 
tisement  described  in  paragraph  (c)(2) 
of  this  section,  any  additional  tender 
offer  material,  subsequent  to  the  ini¬ 
tial  solicitation,  invitation  or  request 
of  tenders,  shall  contain  the  informa¬ 
tion  required  by  paragraph  (b)(1)  of 
this  section;  Provided,  however.  That 
such  additional  tender  offer  material 
may  omit  any  of  the  information  re¬ 
quired  by  paragraph  (b)(l)(vii)  previ¬ 
ously  furnished  to  security  holders  by 
the  bidder  in  connection  with  the 
tender  offer. 

(2)  A  summary  advertisement  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers  subsequent  to  the  initial  summary 
advertisement  shall  contain; 

(i)  The  information  required  by 
paragraph  (b)(2)  of  this  section;  and 

(ii)  Disclosure  of  any  material 
change  in  the  tender  offer  materials 
or  a  fair  and  adequate  summary  there¬ 
of  which  has  not  been  previously  dis¬ 
closed  in  a  summary  advertisement. 

§  240.14d-4  Dissemination  of  cash  tender 
oiTers. 

(a)  A  tender  offer  subject  to  section 
14(d)(1)  of  the  Act  in  which  the  con¬ 
sideration  consists  solely  of  cash  shall 
be  deemed  to  be  “published,  sent  or 
given  to  security  holder,”  if  the  bidder 
complies  with  any  one  of  the  following 
sub-paragraphs.  Depending  on  the 
facts  and  circumstances  involved,  ade¬ 
quate  publication  of  a  tender  offer  or 
a  summary  advertisement  of  a  tender 
offer  pursuant  to  this  section  may  re¬ 
quire  publication  in  a  newspaper  with 
a  national  circulation  or  may  only  re¬ 
quire  publication  in  a  newspaper  with 
metropolitan  or  regional  circulation  or 
may  require  publication  in  a  combina¬ 
tion  thereof. 

(1)  Long-Form  Publication:  By 
making  adequate  publication  in  a 
newspaper  or  newspapers  of  the 
tender  offer. 

(2)  Summary  Publication: 

(i)  By  making  adequate  publication 
in  a  newspaper  or  newspapers  of  a 
summary  advertisement  of  the  tender 
offer;  and 

(ii)  By  mailing  or  otherwise  furnish¬ 
ing  with  reasonable  promptness  the 
bidder’s  tender  offer  materials  to  any 
security  holder  who  requests  such 
tender  offer  materials  pursuant  to  the 
summary  advertisement  or  otherwise. 

(3)  Use  of  Stockholder  Lists  and  Se¬ 
curity  Position  Listings: 

(i)  If  the  subject  company  elects  to 
comply  with  Rule  14d-5(b),  (§  240.14d- 
5(b)), 

(A)  By  delivering  a  sufficient 
number  of  sets  of  the  tender  offer  ma¬ 
terials  to  the  subject  company  or  its 
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principal  transfer  agent  promptly 
after  receipt  of  the  notification  of  the 
subject  company’s  election; 

(B)  By  making  adequate  publication 
in  a  newspaper  or  newspapers  of  a 
summary  advertisement  of  the  tender 
offer  at  the  approximate  time  of  the 
commencement  of  the  mailing  and 
transmittal  of  tender  offer  materials 
by  the  subject  company;  and 

(C)  By  mailing  or  otherw'ise  furnish¬ 
ing  with  reasonable  promptness  the 
tender  offer  materials  to  any  security 
holder  who  requests  such  tender  offer 
materials  pursiiant  to  the  summary 
advertisement  or  otherwise;  or 

(ii)  If  the  subject  company  elects  to 
comply  with  Rule  14d-5(c),  (§  240.14d- 
5(c)) 

(A)  By  mailing  a  copy  of  the  bidder’s 
tender  offer  materials  to  each  person 
named  on  the  list  of.  stockholders  ob¬ 
tained  pursuant  to  Rule  14d-5(c); 

(B)  By  contacting  and  making  in¬ 
quiry  of  each  participant  on  any  secu¬ 
rity  position  listing  obtained  pursuant 
to  Rule  14d-5(c)  as  to  the  approximate 
number  of  beneficial  owners  of  subject 
company  securities;  by  transmitting  a 
sufficient  number  of  sets  of  tender 
offer  materials  to  each  participant 
named  on  the  security  position  listing 
obtained  pursuant  to  Rule  14d-5(c); 

(C)  By  making  adequate  publication 
in  a  newspaper  or  newspapers  of  a 
summary  advertisement  of  the  tender 
offer  at  the  approximate  time  of  the 
commencement  of  the  mailing  and 
transmittal  pursuant  to  the  sharehold¬ 
er  list  and  security  position  listings; 
and 

(D)  By  mailing  or  otherwise  furnish¬ 
ing  with  reasonable  promptness  the 
tender  offer  materials  to  any  security 
holder  who  requests  such  tender  offer 
materials  pursuant  to  the  summary 
advertisement  or  otherwise. 

(b)  (1)  If  a  tender  offer  has  been 
published,  sent  or  given  to  secvu’ity 
holders  by  one  or  more  of  the  methods 
enumerated  in  paragraph  (a)  of  this 
section,  a  material  change  in  the  infor¬ 
mation  published,  sent  or  given  to  se¬ 
curity  holders  shall  be  disseminated  to 
security  holders  by  means  of  the  same 
method  or  methods,  except  that  if  a 
material  change  in  the  information 
published,  sent  or  given  to  security 
holders  occurs  within  five  business 
days  of  the  expiration  date  of  the 
tender  offer,  including  any  extension 
thereof,  the  bidder  shall  take  reason¬ 
able  steps  to  assure  that  such  material 
change  is  disseminated  by  the  same 
method  or  methods  and  shall  also  dis¬ 
seminate  such  material  change  by 
means  of  a  press  release. 

(2)  Except  where  otherwise  provided 
in  paragraph  (b)(1)  of  this  section,  a 
material  change  in  the  information 
published,  sent  or  given  to  security 
holders  pursuant  to  either  paragraph 


(a) (2)  or  (a)(3)  of  this  section  shall  be 
disseminated  to  security  holders: 

(i)  By  publishing  a  summary  adver¬ 
tisement  containing  such  material 
change: 

(ii)  By  mailing  notice  of  such  materi¬ 
al  change  to  any  security  holder  who 
requested  the  bidder’s  tender  offer 
material  pursuant  to  the  initial  sum¬ 
mary  advertisement  or  otherwise;  and 

(iii)  If  stockholder  and  other  lists 
were  used  pursuant  to  either  para¬ 
graph  (a)(3)(i)  or  paragraph  (a)(3)(ii) 
of  this  section  to  publish,  send  or  give 
the  tender  offer  to  security  holders,  by 
disseminating  notice  of  such  material 
change  in  a  similar  manner. 

§  240.1 4d-5  Dissemination  of  certain 
tender  offers  by  the  use  of  stockholder 
lists  and  security  position  listing. 

(a)  For  the  purpose  of  facilitating 
the  dissemination  of  disclosure  and  of 
preventing  fraudulent  or  deceptive 
acts  in  connection  with  certain  tender 
offers,  upon  receipt  by  a  subject  com¬ 
pany  with  a  class  of  equity  securities 
referred  to  in  section  i4(d)(I)  of  the 
Act  at  its  principal  executive  offices  of 
a  bidder’s  written  request,  meeting  the 
requirements  of  paragraph  (f)  of  this 
section,  for  the  use  of  stockholder  lists 
and  security  position  listings  in  dis¬ 
seminating  the  bidder’s  tender  offer  to 
security  holders,  the  subject  company 
shall: 

(1)  Promptly  notify  transfer  agents 
and  any  other  person,  who  will  assist 
the  subject  company  in  complying 
with  the  requirements  of  this  section, 
of  the  receipt  by  the  subject  company 
of  a  request  by  a  bidder  pursuant  to 
this  section; 

(2)  Promptly  ascertain  whether  the 
current  stockholder  list,  written  or 
otherwise,  within  the  access  of  the 
subject  company  was  prepared  as  of  a 
date  earlier  than  ten  business  days 
before  the  date  of  the  bidder’s  request 
and,  if  so,  promptly  prepare  or  cause 
to  be  prepared  a  stockholder  list  as  of 
the  most  recent  practicable  date  which 
shall  not  be  earlier  than  ten  business 
days  before  the  date  of  the  bidder’s  re¬ 
quest; 

(3)  Elect  to  perform  the  acts  de¬ 
scribed  in  either  paragraph  (b)  or  (c) 
of  this  section,  which  election  shall 
not  be  revocable  by  the  subject  compa¬ 
ny  during  the  bidder’s  tender  offer 
and  extensions  thereof; 

(4)  Within  one  business  day  of  the 
receipt  of  the  bidder’s  request,  deliver 
oral  notification  to  the  bidder,  which 
notification  shall  be  confirmed  in  writ¬ 
ing.  of  the  subject  company’s  election, 
the  approximate  number  of  security 
holders  of  the  class  of  securities  being 
sought  by  the  bidder  and,  if  the  sub¬ 
ject  elects  to  comply  with  paragraph 

(b)  of  this  section,  appropriate  infor¬ 
mation  concerning  the  location  for  de¬ 


livery  of  the  bidder’s  tender  offer  ma¬ 
terials;  and 

(5)  Pursuant  to  its  election,  comply 
with  the  provisions  of  either  para¬ 
graph  (b)  or  (c)  of  this  section. 

(b)  A  subject  company,  which  elects 
to  perform  the  acts  prescribed  by  this 
paragraph  pursuant  to  paragraph 

(a) (3)  of  this  section,  shall: 

(1)  Promptly  contact  each  partici¬ 
pant  named  on  the  most  recent  secu¬ 
rity  position  listing  of  any  clearing 
agency  within  the  access  of  the  sub¬ 
ject  company  and  make  inquiry  of 
each  such  participant  as  to  the  ap¬ 
proximate  number  of  beneficial 
owners  of  subject  company  securities 
held  by  each  such  participant; 

(2)  Within  four  business  days  of  re¬ 
ceipt  at  the  location  specified  by  the 
subject  company  pursuant  to  para¬ 
graph  (a)(4)  of  this  section  of  the  sets 
of  the  bidder’s  tender  offer  materials, 
mail  or  cause  to  be  mailed  a  copy  of 
the  bidder’s  tender  offer  materials  to 
each  person  whose  name  appears  as  a 
record  holder  of  ^uch  class  of  securi¬ 
ties  on  the  most  recent  stockholder 
list  referred  to  in  paragraph  (a)(2)  of 
this  section.  The  mailing  shall  be  con¬ 
ducted  in  substantially  the  same 
manner  as  the  subject  company  would 
conduct  a  mailing  to  security  holders 
of  its  own  materials  relating  to  the 
tender  offer; 

(3)  Within  four  business  days  of  re¬ 
ceipt  at  the  location  specified  by  the 
subject  company  pursuant  to  para- 
gri^h  (a)(4)  of  this  section  of  the  sets 
of  the  bidder’s  tender  offer  materials, 
transmit  or  cause  to  be  transmitted  a 
sufficient  number  of  sets  of  the  bid¬ 
der’s  tender  offer  materials  to  the  par¬ 
ticipants  named  on  the  security  posi¬ 
tion  listings  described  in  paragraph 

(b) (1)  of  this  section.  The  transmittal 
shall  be  conducted  in  substantially  the 
same  manner  as  the  subject  company 
would  conduct  a  transmittal  to  benefi¬ 
cial  owners  pursuant  to  security  posi¬ 
tion  listings  of  clearing  agencies  of  its 
own  material  relating  to  the  tender 
offer; 

(4)  Promptly  give  oral  notification  to 
the  bidder,  which  notification  shall  be 
confirmed  in  writing,  of  the  com¬ 
mencement  of  the  mailing  pursuant  to 
paragraph  (b)(2)  of  this  section  and  of 
the  transmittal  pursuant  to  paragraph 
(b)(3)  of  this  section; 

(5)  Update  the  stockholder  list  and 
promptly  mail  or  cause  to  be  mailed 
during  the  course  of  the  tender  offer  a 
copy  of  the  bidder’s  tender  offer  mate¬ 
rials,  to  the  extent  siifficient  sets  of 
such  materials  have  been  furnished  by 
the  bidder,  to  each  person  who  has 
become  a  record  holder  since  the  date 
or  preparation  of  the  most  recent 
stockholder  list  referred  to  in  para¬ 
graph  (a)(2)  of  this  section;  and 

(6)  Promptly  after  recei^  at  the  lo¬ 
cation  specified  by  the  subject  compa- 
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ny  pursuant  to  paragraph  (a)(4)  of 
this  section  of  copies  of  an  amendment 
to  the  bidder’s  tender  offer  materials, 
envelopes  or  other  containers  there¬ 
for,  and  either  the  estimated  amount 
of  postage  or  payment  of  such  amount 
pursuant  to  paragraph  (g)(l)(ii)  of  this 
section,  mail  or  cause  to  be  mailed  a 
copy  of  such  amendment  to  each 
record*  holder  whose  name  appears  on 
the  shareholder  list  described  in  para¬ 
graphs  (b)(2)  and  (b)(5)  of  this  section 
and  trmismit  or  cause  to  be  transmit¬ 
ted  sufficient  copies  of  such  amend¬ 
ment  to  each  participant  named  on  se¬ 
curity  position  listings  who  received 
sets  of  the  bidder’s  tender  offer  mate¬ 
rials  pursuant  to  paragraph  (b)(3)  of 
this  section;  and 

(7)  Not  include  any  communication 
other  than  the  bidder’s  tender  offer 
materials  or  amendments  thereto  in 
the  envelopes  or  other  containers  fur¬ 
nished  by  the  bidder. 

(c)  A  subject  company,  which  elects 
to  perform  the  acts  prescribed  by  this 
paragraph  pursuant  to  paragraph 
(a)(3)  of  this  section,  shall: 

(1)  Within  two  business  days  of  re¬ 
ceipt  of  the  bidder’s  request,  furnish 
to  the  bidder  at  the  subject  company’s 
principal  executive  office,  a  copy  of 
the  names  and  addresses  of  the  record 
holders  on  the  most  recent  stock¬ 
holder  list  referred  to  in  paragraph 
(a)(2)  of  this  section  and  a  copy  of  the 
names  and  addresses  of  participants 
identified  on  the  most  recent  security 
position  listing  of  any  clearing  agency 
which  is  within  the  access  of  the  sub¬ 
ject  company;  and 

(2)  Update  the  stockholder  list  by 
furnishing  the  bidder  with  the  name 
and  address  of  each  record  holder 
named  on  the  stockholder  list,  and  not 
previously  furnished  to  the  bidder, 
promptly  after  such  information  be¬ 
comes  available  to  the  subject  compa¬ 
ny  during  the  course  of  the  bidder’s 
tender  offer. 

(d)  (1)  Neither  the  subject  company 
nor  any  affiliate  or  agent  of  the  com¬ 
pany  shall  be  deemed  to  be  an  “under¬ 
writer”  within  the  meaning  of  Section 
(2)(11)  of  the  Securities  Act  of  1933 
for  any  purpose  of  that  Act  or  any 
rule  or  regulation  promulgated  there¬ 
under  based  solely  upon  the  compli¬ 
ance  by  the  subject  company  or  any 
affiliate  or  agent  of  the  subject  com¬ 
pany  with  one  or  more  of  the  require¬ 
ments  of  this  section. 

(2)  Neither  the  subject  company  nor 
any  affiliate  or  agent  of  the  subject 
company  shall  be  liable  under  any  pro¬ 
vision  of  the  Federal  securities  laws 
for  the  disclosure  in  the  bidder’s 
tender  offer  materials,  including  any 
amendment  thereto,  based  solely  upon 
the  compliance  by  the  subject  compa¬ 
ny  or  any  affiliate  or  agent  of  the  sub¬ 
ject  company  with  one  or  more  of  the 
requirements  of  this  section. 


(e)  A  subject  company,  which  has  re¬ 
ceived  a  request  from  a  bidder  pursu¬ 
ant  to  paragraph  (a)  of  this  section 
meeting  the  requirements  of  para¬ 
graph  (f)  of  this  section  shall  not  con¬ 
duct  any  separate  mailing  or  similar 
communication  to  its  security  holders 
nor  publish  any  newspaper  or  other 
advertisement  relating  to  the  bidder’s 
tender  offer  unless  the  subject  compa¬ 
ny  has  complied,  pursuant  to  its  elec¬ 
tion  under  paragraph  (a)(2)  of  this 
section,  either  with  the  procedure 
specified  in  paragraphs  (b)(2)  and 
(b)(3)  or  with  the  procedure  specified 
in  paragraph  (c)(i)  of  this  section; 
Provided,  however.  That  the  provi¬ 
sions  of  this  paragraph  shall  not  pro¬ 
hibit  a  subject  company  from  making 
a  communication  with  its  security 
holders  pursuant  to  Rule  14d-10(e)  at 
any  time  subsequent  to  the  date  of 
commencement  of  such  bidder’s 
tender  offer  as  defined  in  Rule  14d-6, 
or  the  date  of  any  public  announce¬ 
ment  by  such  bidder  which  contains  at 
least  the  information  specified  in  Rule 
14d-6(d)(l)  through  (3). 

(f)  The  bidder’s  written  request  re¬ 
ferred  to  in  paragraph  (a)  of  this  sec¬ 
tion  shall  include  the  following; 

(1)  The  identity  of  the  bidder; 

(2)  The  title  of  the  class  of  securities 
which  is  the  subject  of  the  bidder’s 
tender  offer; 

(3)  A  statement  that  the  bidder  is 
making  a  request  to  the  subject  com¬ 
pany  pursuant  to  paragraph  (a)  of  this 
section  for  the  use  of  the  stockholder 
list  and  security  position  listings  for 
the  purpose  of  disseminating  a  tender 
offer  to  security  holders; 

(4)  A  statement  that  the  bidder  is 
aware  of  and  will  comply  with  the  pro¬ 
visions  of  paragraph  (g)  of  this  sec¬ 
tion;  and 

(5)  The  name,  address  and  telephone 
number  of  the  person  whom  the  sub¬ 
ject  company  shall  contact  pursuant 
to  paragraph  (a)(4)  of  this  section. 

(g)  For  the  purpose  of  facilitating 
the  dissemination  of  disclosure  and  of 
preventing  fraudulent  or  deceptive 
acts  in  connection  with  certain  tender 
offers,  any  bidder  who  requests  that  a 
subject  company  comply  with  the  pro¬ 
visions  of  paragraph  (a)  of  this  section 
shall; 

(1)  If  the  subject  company  elects  to 
comply  with  paragraph  (b)  of  this  sec¬ 
tion, 

(i)  Deliver  sufficient  sets  of  tender 
offer  materials,  envelopes  or  other 
containers  therefor,  the  estimated 
amoimt  of  postage  or  payment  of  such 
amount  to  the  subject  company  at  the 
location  specified  by  the  subject  com¬ 
pany  promptly  after  notification  to 
the  bidder  of  the  subject  company’s 
election  pursuant  to  paragraph  (a)(4) 
of  this  section; 

(ii)  Promptly  notify  the  subject  com¬ 
pany  of  an  amendment  to  the  bidder’s 


tender  offer  materials  requiring  com¬ 
pliance  by  the  subject  company  with 
paragraph  (b)(6)  of  this  section  and 
promptly  deliver  sufficient  copies  of 
such  amendment,  envelopes  and  post¬ 
age  therefor  at  the  location  specified 
by  the  subject  company  pursuant  to 
paragraph  (a)(4)  of  this  section; 

(iii)  Promptly  reimburse  the  subject 
company  for  the  out-of-pocket  ex¬ 
penses  incurred  by  the  subject  compa¬ 
ny  and  its  agents  in  performing  the 
acts  required  by  this  section,  which  re¬ 
imbursement  shall  include,  but  not  be 
limited  to,  additional  postage,  clerical 
expenses,  expenses  incurred  in  the 
preparation  and  updating  of  the  stock¬ 
holder  list,  and  expenses  incurred  by 
banks,  brokers  and  other  persons  in 
forwarding  the  bidder’s  tender  offer 
materials  and  amendments  thereto 
which  have  been  paid  by  the  subject 
company;  and 

(iv)  With  respect  to  a  cash  tender 
offer,  comply  with  the  requirements  of 
Rule  14d-4(a)(3)(i)  (§  240.14d-4(a)(3) 

(i)). 

(2)  If  the  subject  company  elects  to 
comply  with  paragraph  (c)  of  this  sec¬ 
tion, 

(i)  Use  the  stockholder  list  and  secu¬ 
rity  position  listings  furnished  to  the 
bidder  pursuant  to  paragraph  (c)  of 
this  section  exclusively  in  the  dissemi¬ 
nation  of  tender  offer  materials  to  se¬ 
curity  holders  in  connection  with  the 
bidder’s  tender  offer  and  extensions 
thereof; 

(ii)  Retium  the  stockholder  lists  and 
security  position  listings  furnished  to 
the  bidder  pursuant  to  paragraph  (c) 
of  this  section  promptly  after  the  ter¬ 
mination  of  the  bidder’s  tender  offer; 

(iii)  Accept,  handle  and  return  the 
stockholder  lists  and  security  position 
listings  furnished  to  the  bidder  pursu¬ 
ant  to  paragraph  (c)  of  this  section  to 
the  subject  company  on  a  confidential 
basis; 

(iv)  Not  retain  any  stockholder  list 
or  security  position  listing  furnished 
by  the  subject  company  pursuant  to 
paragraph  (c)  of  this  section,  or  any 
copy  thereof,  nor  retain  any  informa¬ 
tion  derived  from  any  such  list  or  list¬ 
ing  or  copy  thereof  after  the  termina¬ 
tion  of  the  bidder’s  tender  offer; 

(V)  Mail,  at  its  own  expense,  a  copy 
of  its  tender  offer  materials  and  any 
amendment  disclosing  a  material 
change  in  such  tender  offer  materials 
to  each  person  whose  identity  appears 
on  the  stockholder  list  as  furnished 
and  updated  by  the  subject  company 
pursuant  to  paragraphs  (c)(1)  and 
(cK2)  of  this  section; 

(vi)  Contact  the  participants  named 
on  the  security  position  listing  of  any 
clearing  agency,  make  inquiry  of  each 
participant  as  to  the  approximate 
number  of  sets  of  tender  offer  materi¬ 
als  required  by  each  such  participant, 
and  furnish,  at  its  own  expense,  suffi- 
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cient  sets  of  tender  offer  materials  and 
any  amendment  thereto  to  each  such 
participant  for  subsequent  transmis¬ 
sion  to  the  beneficial  owners  of  the  se¬ 
curities  being  sought  by  the  bidder: 

(vii)  Promptly  reimburse  the  subject 
company  for  the  out-of-pocket  ex¬ 
penses  incurred  by  the  subject  compa¬ 
ny  and  its  agents  in  performing  the 
acts  required  by  this  section  which  re¬ 
imbursement  shall  include,  but  not  be 
limited  to.  clerical  expenses  and  ex¬ 
penses  incurred  in  the  preparation  and 
updating  of  the  stockholder  list;  and 

(viii)  With  respect  to  a  cash  tender 
offer,  comply  with  the  i^uirements  of 
Rule  14d-4(a)(3Kii>  (§  240.14d- 

4(a)(3)(ii)). 

§240.14d-6  Date  of  commencement  of  a 
tender  offer. 

(a)  (1)  A  tender  offer  for  a  class  of 
equity  securities  referred  to  in  section 
14(d)(1)  of  the  Act  shall  commence  for 
the  purposes  of  section  14(d)  of  the 

.  Act  and  the  rules  promulgated  there¬ 
under  on  the  date 

(1)  The  tender  offer  Ls  first  published 
by  the  bidder  pursuant  to  Rule  14d- 
4(a)(1)  (§  240.14d-4(a)(l)): 

(ii)  The  summary  advertisement  of 

the  tender  offer  is  first  published  by 
the  bidder  pursuant  to  Rule  14d- 

4(a)(2)  (§  240.14d-4(a)(2)): 

(iii)  The  summary  advertisement  of 

the  tender  offer  is  first  published  by 
the  bidder  pursuant  to  Rule  14d- 

4(a)(3)  (§  240.14d-4(a)(3)); 

(iv)  E)efinitive  copies  of  a  tender 
offer,  in  which  the  consideration  of¬ 
fered  by  the  bidder  consists  of  securi¬ 
ties  registered  pursuant  to  the  Securi¬ 
ties  Act  of  1933.  are  first  published, 
sent  or  given  by  the  bidder  to  security 
holders;  or 

(V)  The  tender  offer  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers  by  the  bidder,  if  paragraphs 

(a)(l)(i)  through  (a)(l)(iv)  of  this  sec¬ 
tion  are  not  applicable  to  such  tender 
offer. 

(2)  With  respect  to  a  cash  tender 
offer  that  is  published,  sent  or  given 
to  security  holders  by  more  than  one 
method  of  dissemination  pursuant  to 
Rule  14d-4(a)  (§  240.14d-4(a)).  the 
date  of  commencement  of  such  tender 
offer  will  be  determined  by  the 
method  which  first  complies  with  one 
of  the  subparagraphs  of  Rule  14d- 
6(a)(1)  (§  240.14d-6(a)(l)). 

(b)  A  public  announcement  by  a 
bidder  through  a  press  release,  news¬ 
paper  advertisement  or  public  state¬ 
ment  which  includes  the  information 
in  paragraph  (c)  of  this  section  with 
respect  to  a  tender  offer  for  a  class  of 
equity  securities  referred  to  in  section 
14(d)(1)  of  the  Act  in  which  the  con¬ 
sideration  consists  solely  of  cash  shall 
be  deemed  to  constitute  the  com¬ 
mencement  of  a  tender  offer  under 
paragraph  (aKlKv)  of  this  section 


except  that  such  tender  offer  shall  not 
be  deemed  to  be  first  published,  sent 
or  given  to  ;security  holders  by  the 
bidder  under  paragraph  (a)(l)(v)  of 
this  section  on  the  date  of  such  public 
announcement  if  within  five  business 
days  of  such  public  announcement  the 
bidder  either: 

(1)  Makes  a  subsequent  public  an¬ 
nouncement  stating  that  the  bidder 
has  determined  not  to  continue  with 
such  tender  offer,  in  which  event  para¬ 
graph  (a)(i)(v)  of  this  section  shall  not 
apply  to  the  initial  public  announce¬ 
ment:  or 

(2)  Complies  with  Rule  14d-2(a) 
(§  240.14d-2(a))  and  contemporaneous¬ 
ly  disseminates  the  disclosure  required 
by  Rule  14d-3(b)  (§  240.14d-3(b))  to  se¬ 
curity  holders  pursuant  to  Rule  14d-4 
(§240.14d-4)  or  otherwise  in  which 
event: 

(i)  The  date  of  commencement  of 
such  tender  offer  under  paragraph  (a) 
of  this  section  will  be  determined  by 
the  date  the  information  required  by 
Rule  14d-3(b)  is  first  published,  sent 
or  given  to  security  holders  pursuant 
to  Rule  14d-4  or  otherwise:  and 

(ii)  Notwithstanding  paragraph 

(b)(2)(i)  of  this  section,  section 
14(d)(7)  of  the  Act  shall  be  deemed  to 
apply  to  such  tender  offer  from  the 
date  of  such  public  announcement. 

(c)  The  information  referred  to  in 
paragraph  (b)  of  this  section  is  as  fol¬ 
lows: 

( 1 )  The  identity  of  the  bidder; 

(2)  The  identity  of  the  subject  com¬ 
pany;  and 

(3)  The  amount  and  class  of  securi¬ 
ties  being  sought  and  the  price  or 
range  of  prices  being  offered  therefor. 

(d)  A  public  announcement  by  a 
bidder  through  a  press  release,  news¬ 
paper  advertisement  or  public  state¬ 
ment  which  only  discloses  the  infor¬ 
mation  in  paragraphs  (d)(1)  through 
(d)(3)  of  this  section  concerning  a 
tender  offer  for  a  class  of  equity  secu- 
.rities  referred  to  in  section  i4(d)(l)  of 
the  Act  in  which  the  consideration 
consists  solely  of  cash  shall  not  be 
deemed  to  constitute  the  commence¬ 
ment  of  a  tender  offer  under  para¬ 
graph  (a)(l)(v)  of  this  section. 

( 1 )  The  identity  of  the  bidder: 

(2)  The  identity  of  the  subject  com¬ 
pany:  and 

(3)  A  statement  that  the  bidder  in¬ 
tends  to  make  a  tender  offer  in  the 
future  for  a  class  of  equity  securities 
of  the  subject  company  which  state¬ 
ment  does  not  specify  the  amount  of 
securities  of  such  class  to  be  sought  or 
the  consideration  to  be  offered  there¬ 
for. 

(e)  A  public  announcement  by  a 
bidder  through  a  press  release,  news¬ 
paper  advertisement  or  public  state¬ 
ment  which  only  discloses  the  infor¬ 
mation  in  Rule  135(a)(4) 
(§  230.135(aK4))  concerning  a  tender 


offer  for  a  class  of  equity  securities  re¬ 
ferred  to  in  section  14(d)(1)  of  the  Act 
in  which  the  consideration  consists 
solely  of  securities  or  consists  of  cash 
and  securities  shall  not  be  deemed  to 
constitute  the  commencement  of  a 
tender  offer  under  paragraph  (a)(l)(v) 
of  this  section. 

§  240.1 4d-7  Additional  withdrawal  rights. 

(a)  With  respect  to  any  tender  offer 
subject  to  section  14(d)(1)  of  the  Act 
and  in  addition  to  the  provisions  of 
section  14(d)(5)  of  the  Act.  any  person 
who  has  deposited  securities  pursuant 
to  such  tender  offer  has  the  right  to 
withdraw  any  such  securities  during 
the  following  periods: 

(1)  At  any  time  until  the  expiration 
of  fifteen  business  days  from  the  date 
of  commencement  of  such  tender 
offer:  and 

(2)  On  the  date  and  until  the  expira¬ 
tion  of  ten  business  days  following  the 
date  of  commencement  of  another  bid¬ 
der’s  tender  offer  for  securities  of  the 
same  class  or  the  date  a  tender  offer 
by  the  subject  company  for  securities 
of  the  same  class  if  first  published, 
sent  or  given  to  security  holders  pro¬ 
vided  that  the  bidder  has  received 
notice  or  otherwise  has  knowledge  of 
the  commencement  of  such  other 
tender  offer  and;  Provided  further. 
That  withdrawal  may  only  be  effected 
with  respect  to  securities  which  hav'e 
not  been  accepted  for  payment  in  the 
manner  set  forth  in  the  bidder’s 
tender  offer  prior  to  the  date  such 
other  tender  offer  is  first  published, 
sent  or  given  to  .security  holders. 

(b)  The  time  periods  for  withdrawal 
rights  pursuant  to  this  section  shall  be 
computed  on  a  concurrent,  as  opposed 
to  a  consecutive  basis. 

Explanatory  Note:  The  following  is 
an  example  of  the  concurrent  compu¬ 
tation  of  time  periods  for  withdrawal 
rights  pursuant  to  this  section.  Bidder 
X  commences  a  tender  offer  on  Busi¬ 
ness  day  1  and  another  bidder.  Y.  com¬ 
mences  a  tender  offer  for  securities  of 
the  same  class  of  securities  on  Busi¬ 
ness  Day  7.  For  X’s  tender  offer,  the 
withdrawal  rights  under  paragraph 
(a)(1)  of  this  section  from  Business 
Day  8  through  Business  Day  15  w'ould 
be  included  in  the  computation  of 
withdrawal  rights  under  paragraph 
(a)(2)  of  this  section.  Thus,  withdraw¬ 
al  rights  in  X’s  tender  offer  would 
begin  on  Business  Day  1  and  termi¬ 
nate  at  the  end  of  Business  Day  17. 

(c)  For  the  purposes  of  this  section, 
a  bidder  shall  be  presumed  to  have 
knowledge  of  another  tender  offer,  as 
described  in  paragraph  (a)(2)  of  this 
section,  on  the  date  such  bidder  re¬ 
ceives. 

(1)  A  copy  of  the  Schedule  14D-1 
(§  240.14d-100)  pursuant  to  Rule  Rule 
14d-2  (§240.14d-2)  from  such  other 
bidder:  or 
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(2)  Notice  of  the  fact  that  the  sub¬ 
ject  company  has  published,  sent  or 
given  to  its  security  holders  a  tender 
offer  for  securities  of  the  same  class  of 
securities  being  sought  by  the  bidder. 

(d)  Withdrawal  pursuant  to  this  sec¬ 
tion  shall  be  deemed  effective  upon 
the  receipt  by  the  bidder’s  depositary 
of  a  written  or  telegraphic  notice  of 
withdrawal  specifying  the  name(s)  of 
the  tendering  stockholder(s),  the 
number  or  amount  of  the  securities  to 
be  withdrawn  and  the  name(s)  in 
which  the  certificate(s)  is  (are)  regis¬ 
tered,  if  different  from  that  of  the 
tendering  security  holder(s). 

§  240.14d-8  Purchases  after  termination  of 
certain  tender  offers. 

(a) (1)  Any  purchase  of  or  offer  to 
purchase  a  security,  described  in  para¬ 
graph  (a)(2)  of  this  section,  by  or  on 
behalf  of  a  bidder  or  any  of  its  affili¬ 
ates  during  the  forty  business  day 
period  following  the  date  of  termina¬ 
tion  of  the  bidder’s  tender  offer, 
which  was  subject  to  section  14(d)(1) 
of  the  Act,  shall  be  integrated  with 
and  shall  be  deemed  to  occur  prior  to 
the  expiration  of  such  tender  offer  for 
purposes  of  section  14(d)(7)  of  the  Act. 

(2)  The  security  referred  to  in  para¬ 
graph  (a)(1)  of  this  section  includes: 

(i)  Any  security  referred  to  in  para¬ 
graph  (a)(1)  of  this  section  includes: 

(i)  Any  security  of  the  same  class  of 
securities  sought  in  the  bidder’s  tender 
offer;  and 

(ii)  Any  option,  warrant,  right,  con¬ 
vertible  security  or  other  security 
which'  involves  a  contractual  right, 
privilege  or  other  provision  of  pur¬ 
chase  or  acquire  through  exercise, 
conversion,  exchange  or  otherwise  any 
security  described  in  paragraph 
(a)(2)(i)  of  this  section. 

(b)  Notwithstanding  paragraph  (a) 
of  this  section,  the  following  pur¬ 
chases  by  the  bidder  or  its  affiliates 
following  the  date  of  the  termination 
of  a  tender  offer  referred  to  in  para¬ 
graph  (a)(1)  of  this  section  shall  not 
be  integrated  with  or  be  deemed  a  part 
of  such  tender  offer: 

( 1 )  The  exercise  of  options,  warrants 
or  rights,  the  conversion  of  convertible 
securities,  or  the  performance  of 
agreements  to  purchase  securities  re¬ 
ferred  to  in  paragraph  (a)(2)(i)  of  this 
section  which  were  acquired  or  en¬ 
tered  into  prior  to  the  date  the  bid¬ 
der’s  tender  offer  was  first  published, 
sent  or  given  to  security  holders  pur¬ 
suant  to  Rule  14d-6(a)(l)  (§240.14d- 
6(a)(1))  and  which  were  disclosed  in 
the  Schedule  14D-1  (§  240.14d-100)  or 
in  any  amendment  thereto  filed  by  the 
bidder  and  in  the  tender  offer  materi¬ 
als  disseminated  to  security  holders 
during  the  bidder’s  tender  offer; 

(2)  A  merger  transaction  involving 
the  subject  company  in  which  the  con¬ 
sideration  for  securities  of  the  class  of 


securities  sought  by  the  bidder’s 
tender  offer  is  substantially  equal  to 
the  highest  consideration  offered  by 
the  bidder  at  any  time  during  the 
tender  offer;  or 

(3)  Other  agreements  or  transactions 
which  the  Commission  shall  exempt 
by  order. 

§  240.14d-9  Exemption  from  statutory  pro 
.  rata  requirement. 

The  limited  pro  rata  provisions  of 
section  14(d)(6)  of  the  Act  shall  not 
apply  to  any  tender  offer  for  less  than 
all  the  outstanding  securities  of  a  class 
of  equity  securities  referred  to  in  sec¬ 
tion  14(d)(1)  of  the  Act  to  the  extent 
that  the  bidder  provides  in  the  tender 
offer  materials  disseminated  to  secu¬ 
rity  holders  on  the  date  of  commence¬ 
ment  of  the  tender  offer  that  in  the 
event  more  securities  are  deposited 
during  the  period(s)  described  in  para¬ 
graphs  (a)  and/or  (b)  of  this  section 
than  the  bidder  is  bound  or  willing  to 
accept  for  payment,  all  securities  de¬ 
posited  during  such  period(s)  will  be 
accepted  for  payment  as  nearly  as 
practicable  on  a  pro  rata  basis,  disre¬ 
garding  fractions,  according  to  the 
number  of  securities  deposited  by  each 
depositor. 

(a)  Any  period  which  exceeds  ten 
days  from  the  date  of  commencement 
of  the  tender  offer; 

(b)  Any  period  which  exceeds  ten 
days  from  the  date  that  notice  of  an 
increase  in  the  consideration  offered  is 
first  published,  sent  or  given  to  secu¬ 
rity  holders, 

§  240.14d-10  Solicitation/recommendation 
statements  with  respect  to  certain 
tender  offers. 

(a)  No  solicitation  or  recommenda¬ 
tion  to  holders  of  a  class  of  equity  se¬ 
curities  referred  to  in  section  14(d)(1) 
of  the  Act  shall  be  made  by  any 
person  described  in  paragraph  (d)  of 
this  section  with  respect  to  a  tender 
offer  for  such  securities  unless  as  soon 
as  practicable  on  the  date  such  solici¬ 
tation  or  recommendation  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers,  such  person: 

(1)  Files  with  the  Commission  eight 
copies  of  a  Tender  Offer  Solicitation/ 
Recommendation  Statement  on 
Schedule  14D-10  (§  240.14d-101),  in¬ 
cluding  all  exhibits  thereto;  and 

(2)  Hand  delivers  a  copy  of  such 
Schedule  14D-10  [§  240.14d-101],  in¬ 
cluding  all  exhibits  thereto: 

(i)  To  the  bidder  at  its  principal 
office  or  at  the  address  of  the  person 
authorized  to  receive  notices  and  com¬ 
munications  (which  is  desclosed  on  the 
cover  sheet  of  the  bidder’s  Schedule 
14D-1  (§  240.14d-100)  filed  with  the 
Commission); 

(ii)  To  the  subject  company  at  its 
principal  executive  office:  provided 
that  the  person  making  the  solicita¬ 


tion  or  recommendation  is  other  than 
the  subject  company  or  an  affiliate  of 
the  subject  company;  and 

(iii)  To  any  national  securities  ex¬ 
change  where  such  class  of  securities 
is  registered  and  listed  for  trading, 
which  delivery  shall  be  made,  when 
practicable,  prior  to  the  opening  of 
any  such  exchange,  and  to  the  Nation¬ 
al  Association  of  Securities  Dealers, 
Inc.  (“NASD”),  if  such  class  of  securi¬ 
ties  is  authorized  for  quotation  in  the 
NASDAQ  interdealer  quoatation 
system:  provided  that  the  person 
making  the  soliciation  or  reconlmenda- 
tion  is  either  the  subject  company  of 
an  affiliate  of  the  subject  company. 

(b)  If  any  material  change  occurs  in 
the  information  set  forth  in  the 
Schedule  14D-10  (§  240.14d-101)  re¬ 
quired  by  this  section,  the  person  who 
filed  such  Schedule  14D-10  shall: 

(1)  File  with  the  Commission  eight 
copies  of  an  amendment  on  Schedule 
14D-10  (§  240.14d-101)  disclosing  such 
change  and  shall  deliver  a  copy  of 
such  amendment  to  the  bidder,  the 
subject  company,  and  exchange  and 
the  NASD,  as  required  by  paragraph 
(a)(2)  of  this  section,  promptly  but  not 
later  than  the  date  such  material  is 
first  published,  sent  or  given  to  secu¬ 
rity  holders;  and 

(2)  publish,  send  or  give  the  material 
change  to  security  holders. 

(c)  Any  solicitation  or  recommenda¬ 
tion  to  holders  of  a  class  of  securities 
referred  to  in  section  14(d)(1)  of  the 
Act  with  respect  to  a  tender  offer  for 
such  securities  shall  include  the  name 
of  the  person  making  such  solicitation 
or  recommendation  and  the  informa¬ 
tion  required  by  Items  2,  3(b),  4,  5,  6,  7 
and  8  of  Schedule  14D-10  (§  240.14d- 
101)  or  a  fair  and  adequate  summary 
thereof;  Provided,  however.  That  such 
solicitation  or  recommendation  may 
omit  any  of  such  information  previ¬ 
ously  furnished  to  security  holders  of 
such  class  of  securities  by  such  person 
with  respect  to  such  tender  offer, 

(d) (1)  This  section  shall  apply  to  the 
following  persons; 

(i)  Except  as  provided  in  paragraph 
(e)  of  this  section,  the  subject  compa¬ 
ny,  any  director,  officer,  employee,  af¬ 
filiate  or  subsidiary  of  the  subject 
company; 

(ii)  Except  as  provided  in  paragraph 
(d)(2)  of  this  section,  any  record 
holder  or  beneficial  owner  of  any  secu¬ 
rity  issued  by  the  subject  company, 
the  bidder,  or  by  any  affiliate  of  either 
the  subject  company  or  the  bidder; 
and 

(iii)  Any  person  who  makes  a  solicia- 
tation  or  recommendation  to  security 
holders  on  behalf  of  any  of  the  forego¬ 
ing  or  on  behalf  of  the  bidder  other 
than  by  means  of  a  soliciatation  or 
recommendation  to  security  holders 
which  has  been  filed  with  the  Com- 
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mission  pursuant  to  this  section  or 
Rule  14d-2  (§  240.14d-2). 

(d) (2)  Notwithstanding  paragraph 
(d)(1)  of  this  section,  this  section  shall 
not  apply  to  the  following  persons: 

(i)  A  bidder  who  is  required  to  file  a 
Schedule  14D-1  (§  240.14d-101)  by 
Rule  14d-2  (§  240.14d-2); 

(ii)  Attorneys,  banks,  brokers,  fidu¬ 
ciaries  or  investment  advisers  who  are 
not  otherw^ise  participating  in  a  tender 
offer  and  who  furnish  information 
and/or  advice  regarding  such  tender 
offer  to  their  customers  or  clients  on 
the  unsolicited  request  of  such  cus¬ 
tomers  or  clients  or  solely  pursuant  to 
a  contract  or  a  relationship  providing 
for  advice  to  the  customer  or  client  to 
whom  the  information  and/or  advice 
is  given. 

(e)  This  section  shall  not  apply  to 
the  subject  company  with  respect  to  a 
communication  by  the  subject  compa¬ 
ny  to  its  security  holders  which  does 
no  more  than: 

(1)  Identify  the  tender  offer  by  the 
bidder; 

(2)  State  that  such  tender  offer  is 
under  consideration  by  the  subject 
company’s  board  of  directors  and/or 
management; 

(3)  State  that  on  or  before  a  speci¬ 
fied  date  (which  shall  not  be  later 
than  fifteen  business  days  prior  to  the 
scheduled  expiration  date  of  such 
tender  offer)  the  subject  company  will 
advise  such  security  holders  of  the  rec¬ 
ommendation  of  the  board  of  directors 
to  accept  or  reject  such  tender  offer, 
or  of  the  determination  by  the  board 
of  directors  not  to  make  a  recommen¬ 
dation; 

(4)  Specify  the  means  by  which  the 
subsequent  communication  referred  to 
in  paragraph  (e)(3)  of  this  section  will 
be  disseminated  to  security  holders; 
and 

(5)  Request  such  security  hoiders  to 
defer  making  a  determination  whether 
to  accept  or  reject  such  tender  offer 
until  they  have"Teceived  such  recom¬ 
mendation  or  such  determinations  not 
to  make  a  recommendation  from  the 
board  of  directors  pursuant  to  para¬ 
graph  (eK3)  of  this  section. 

§2t0.I4d-100  Schedule  14D-1.  Tender 
offer  statement  pursuant  to  section 
14(dKl)  of  the  Securities  Exchange  Act 
of  19.34. 

•  •  •  •  • 

General  InstructiOTis.  A.  •  •  * 

B.  Information  in  exhibits  to  the  state¬ 
ment  may  be  incorporated  by  reference  in 
answer  or  partial  answer  to  any  item  or  sub- 
item  of  the  statement  unless  it  would  render 
such  answer  misleading,  incomplete,  unclear 
or  confusing.  Material  incorporated  by  ref¬ 
erence  shall  be  clearly  identified  in  the  ref¬ 
erence  by  page,  paragraph,  caption  or  other¬ 
wise.  An  express  statement  that  the  speci¬ 
fied  matter  is  incorporated  by  reference 
shall  be  made  at  the  particular  place  in  the 
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statement  where  the  information  is  re¬ 
quired.  A  copy  of  any  information  or  a  copy 
of  the  pertinent  pages  of  a  document  con¬ 
taining  such  information  which  is  incorpo¬ 
rated  by  reference  shall  be  submitted  with 
this  statement  as  an  exhibit  and  shall  be 
deemed  to  be  filed  with  the  Commission  for 
all  purposes  of  the  Act. 

C.  If  the  statement  is  filed  by  a  partner¬ 
ship.  limited  partnership,  syndicate  or  other 
group,  the  information  called  for  by  Items 
2-7.  inclusive,  shall  be  given  with  respect  to: 

(i)  each  partner  of  such  partnership;  (ii) 
each  partner  who  is  denominated  as  a  gen¬ 
eral  partner  or  who  functions  as  a  general 
partner  of  such  limited  partnership:  (iii) 
each  member  of  such  syndicate  or  group: 
and  (iv)  each  person  controlling  such  part¬ 
ner  or  member.  If  the  statement  is  filed  by  a 
corporation,  or  if  a  person  referred  to  in  (i), 

(ii) .  (iii)  or  (iv)  of  this  Instruction  is  a  corpo¬ 
ration.  the  information  called  for  by  the 
above  mentioned  items  shall  be  given  with 
respect  to:  (a)  each  executive  officer  and  di¬ 
rector  of  such  corporation;  (b)  each  person 
controlling  such  corporation;  and  (c)  each 
executive  officer  and  director  of  any  corpo¬ 
ration  ultimately  in  control  of  such  corpora¬ 
tion.  A  response  to  an  item  in  the  statement 
is  required  with  respect  to  the  bidder  and  to 
all  other  persons  referred  to  in  this  instruc¬ 
tion  unless  such  item  specifies  to  the  con¬ 
trary. 

*  •  •  •  • 

Item  6.  Interest  in  securites  of  the  subject 
company 

•  •  •  «  • 

Instructions.  1.  •  *  * 

2.  If  the  information  required  by  Item 
6(b)  of  this  schedule  is  available  to  the 
bidder  at  the  time  this  statement  is  initially 
filed  with  the  Commission  pursuant  to  Rule 
14d-2(a)(I)  [§ 240.14d-2(a)(l)l.  such  infor¬ 
mation  should  be  included  in  such  initial 
filing.  However,  if  such  information  is  not 
available  to  the  bidder  at  the  time  of  such 
initial  filing,  it  should  be  filed  with  the 
Commission  promptly  but  in  no  event  later 
than  two  business  days  after  the  date  of 
such  filing  and.  if  material,  should  be  dis¬ 
closed  to  security  holders  of  the  subject 
company  in  a  manner  similar  to  that  in 
which  the  tender  offer  was  first  published, 
sent  or  given  to  such  security  holders.  The 
procedure  specified  by  this  instruction  is 
provided  for  the  propose  of  maintaining  the 
confidentiality  of  the  tender  offer  in  order 
to  avoid  possible  misuse  of  inside  informa¬ 
tion. 

•  ♦  •  •  • 

§240.14d-101  Schedule  14d-10. 

SECURITIES  AND  EXCHANGE 
COMMISSION 

Washington.  D.C.  20549 
Schedule  14D-10 

Solicitation/Reconunendation  Statement 
Pursuant  to  Section  14(d)(4)  of  the  Securi¬ 
ties  Exchange  Act  of  1934 

(Amendment  No.  — ) 


(Name  of  Subject  Company) 


(Name  of  Person(s)  Filing  Statement) 


(Title  of  Class  of  Securities) 


(CUSIP  Number  of  Class  of  Securities) 


(Name,  address  and  telephone  number  of 
per^n  authorized  to  receive  notice  and 
communications  on  behalf  of  the 
person(s)  filing  statement) 

Instructions:  Eight  copies  of  this  statement, 
including  all  exhibits,  should  be  filed  with 
the  Commission. 

General  Instructions:  A  The  item  num¬ 
bers  and  captions  of  the  items  shall  be  in¬ 
cluded  but  the  text  of  the  items  is  to  be 
omitted.  The  answers  to  the  items  shall  be 
so  prepared  as  to  indicate  clearly  the  cover¬ 
age  of  the  items  without  referring  to  the 
text  of  the  items.  Answer  every  item.  If  an 
item  is  inapplicable  or  the  answer  is  in  the 
negative  so  state. 

B.  Information  contained  in  exhibits  to 
the  statement  may  be  incorporated  by  refer¬ 
ence  in  answer  or  partial  answer  to  any  item 
or  sub-item  of  the  statement  unless  it  would 
render  such  answer  misleading,  incomplete, 
unclear  or  confusing.  Material  incorporated 
by  reference  shall  be  clearly  identified  in 
the  reference  by  page,  paragraph,  caption 
or  otherwise.  An  express  statement  that  the 
specified  matter  is  incorporated  by  refer¬ 
ence  shall  be  made  at  the  particular  place  in 
the  statement  where  the  information  Is  re¬ 
quired.  A  copy  of  any  information  or  a  copy 
of  the  pertinent  pages  of  a  document  con¬ 
taining  such  information  which  is  incorpo¬ 
rated  by  reference  shall  be  submitted  with 
this  statement  as  an  exhibit  and  shall  be 
deemed  to  be  filed  with  the  Commission  for 
all  purpsoes  of  the  Act. 

Item  I.  Security  and  Subject  Company 

State  the  title  of  the  class  of  equity  securi¬ 
ties  to  W'hich  this  statement  relates  and  the 
name  and  the  address  of  the  principal  ex¬ 
ecutive  offices  of  the  subject  company. 

Item  2.  Tender  Offer  of  the  Bidder 

Identify  the  tender  offer  to  which  this 
statement  relates,  the  name  of  the  bidder 
and  the  address  of  its  principal  executive  of¬ 
fices  or,  if  the  bidder  is  a  natural  person, 
the  bidder’s  residence  or  business  address 
(which  may  be  based  on  the  bidder’s  Sched¬ 
ule  14D-1  [§  240.14d-100]  filed  with  the 
Commission). 

Item  3.  Identity  and  Background 

(a)  State  the  name  and  business  address  of 
the  person  filing  this  statement. 

(b)  If  material,  describe  any  contract, 
agreement,  arrangement  or  understanding 
and  any  actual  or  potential  conflict  of  inter¬ 
est  between  the  person  filing  this  statement 
or  its  affiliates  and:  (1)  the  subject  compa¬ 
ny,  its  executive  officers,  directors  or  affili¬ 
ates;  or  (2)  the  bidder,  its  executive  officerj. 
directors  or  affiliates. 

Instruction:  If  the  person  filing  this  state¬ 
ment  is  the  subject  company  and  if  the  ma 
teriality  requirement  of  Item  3(b)  is  applica- 
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ble  to  any  contract,  agreement,  arrange¬ 
ment  or  understanding  between  the  subject 
company  or  any  affiliate  of  the  subject  com¬ 
pany  and  any  executive  officer  or  director 
of  the  subject  company  with  respect  to  this 
present  employment  by  the  subject  compa¬ 
ny  or  any  affiliate  of  the  subject  company, 
it  shall  not  be  necessary  to  include  a  de¬ 
scription  thereof  in  this  statement  if  such 
information  has  been  disclosed  in  any  proxy 
statement,  report  or  other  communication 
sent  within  one  year  of  the  filing  date  of 
this  statement  by  the  subject  company  to 
the  then  holders  of  the  securities  and  has 
been  filed  with  the  Commission:  Provided 
That  this  statement  and  the  solicitation  or 
recommendation  published,  sent  or  given  to 
security  holders  shall  contain  specific  refer¬ 
ence  to  such  proxy  statement,  report  or 
other  communication  and  that  a  copy  of  the 
pertinent  portion(s)  thereof  is  filed  as  an 
exhibit  to  this  statement. 

Item  4.  The  Solicitation  or 
Recommendation 

(a)  State  the  nature  of  the  solicitation  or 
the  recommendation.  If  this  statement  re¬ 
lates  to  a  recommendation,  state  whether 
the  person  filing  this  statement  is  advising 
security  holders  of  the  securities  being 
sought  by  the  bidder  to  accept  or  reject  the 
tender  offer  or  to  take  other  action  with  re¬ 
spect  to  the  tender  offer  and,  if  so,  furnish  a 
description  of  such  other  action  being  rec¬ 
ommended. 

(b)  State  the  reason(s)  for  the  solicitation 
or  recommendation. 

Instruction:  A  conclusory  statement  will 
not  be  considered  sufficient  disclosure  of 
the  reason  for  the  solicitation  or  recommen¬ 
dation.  An  example  of  a  conclusory  state¬ 
ment  is  as  follows:  “The  tender  offer  is  in 
the  best  interest  of  shareholders.”  If  such  a 
conclusory  statement  is  furnished  as  the 
reason  for  a  solicitation  or  recommendation, 
disclosure  of  the  basis  or  bases  for  such 
reason  is  also  required  by  Item  4(b). 

Item  5.  Persons  Retained,  Employed  or  To 
Be  Compensated 

Identify  any  person  or  class  of  persons 
employed,  retained  or  to  be  compensated  by 
the  person  filing  this  statement  or  by  any 
person  on  its  behalf,  to  make  solicitations  or 
recommendations  to  security  holders  and 
describe  briefly  the  terms  of  such  employ¬ 
ment,  retainer  or  arrangement  for  compen¬ 
sation. 

Items  6.  Recent  Transactions  and  Intent 
With  Respect  to  Securities 

(a)  Describe  any  transaction  in  the  secur- 
ites  referred  to  in  Item  1  which  was  effected 
during  the  past  60  days  by  the  person(s) 
named  in  response  to  Item  3(a>  and  by  any 
executive  officer,  director,  affiliate  or  sub¬ 
sidiary  of  such  person(s). 

(b)  To  the  extent  known  by  the  person 
filing  this  statement,  state  whether  the  per¬ 
sons  referred  to  in  Item  6(a)  presently 
intend  to  tender  to  the  bidder,  sell  or  hold 
securities  of  the  class  of  securities  being 
sought  by  the  bidder  which  are  held  of 
record  or  beneficially  owned  by  such  per¬ 
sons. 

Item  7.  Certain  Negotiations  and 

Transactions  by  the  Subject  Company 

If  the  person  filing  this  statement  is  the 
subject  company,  describe  any  negotiation 
or  transaction  being  undertaken  by  the  sub¬ 


ject  company,  in  response  to  the  tender 
offer,  other  than  one  described  pursuant  to 
Rem  3(b)  of  this  statement,  which  relates  to 
or  would  result  in: 

(a)  An  extraordinary  transaction  such  a 
merger  or  reorganization,  involving  the  sub¬ 
ject  company  or  any  subsidiary  of  the  sub¬ 
ject  company; 

(b)  A  purchase,  sale  or  transfer  of  a  mate¬ 
rial  amount  of  assets  by  the  subject  compa¬ 
ny  or  any  subsidiary  of  the  subject  compa¬ 
ny; 

(c)  A  tender  offer  for  or  other  acquisition 
of  securities  by  or  of  the  subject  company; 
or 

(d)  Any  material  change  in  the  present 
capitalization  or  dividend  policy  of  the  sub¬ 
ject  company. 

Item  8.  Additional  Information  To  Be 
Furnished 

Furnish  such  additional  information,  if 
any,  as  may  be  necessary  to  make  the  re¬ 
quired  statements,  in  light  of  the  circum¬ 
stances  under  which  they  are  made,  not  ma¬ 
terially  misleading. 

Item  9.  Material  To  Be  Filed  As  Exhibits 

Furnish  a  copy  of: 

(a)  Any  written  solicitation  or  recommen¬ 
dation  which  is  published,  sent  or  given  to 
security  holders  in  connection  with  the  so¬ 
licitation  or  recommendation  referred  to  in 
Item  4. 

(b)  If  any  oral  solicitation  or  recommenda¬ 
tion  to  security  holders  is  to  be  made  by  or 
on  behalf  of  the  person  filing  this  state¬ 
ment,  any  written  instruction,  for  or  other 
material  which  is  furnished  to  the  persons 
making  the  actual  oral  solicitation  or  recom¬ 
mendation  for  their  use.  directly  or  indirect¬ 
ly,  in  connection  with  the  solicitation  or  rec¬ 
ommendation. 

(c)  Any  contract,  agreement,  arrangement 
or  understanding  described  in  Item  3(b)  or 
the  pertinent  portion(s)  of  any  proxy  state¬ 
ment,  report  or  other  communication  re¬ 
ferred  to  in  Item  3(b). 

Signature.  After  reasonable  inquiry  and  to 
the  best  of  my  knowledge  and  belief.  I  certi¬ 
fy  that  the  information  set  forth  in  this 
statement  is  true,  complete  and  correct. 


(Date) 


(Signature) 


(Name  and  Title) 

Instruction.  The  original  statement  shall 
be  signed  by  each  person  on  whose  behalf 
the  statement  is  filed  or  his  authorized  rep¬ 
resentative.  If  the  statement  is  signed  on 
behalf  of  a  person  by  his  authorized  repre¬ 
sentative  (other  than  an  executive  officer  of 
a  corporation  or  a  general  partner  of  a  part¬ 
nership).  evidence  of  the  representative’s 
authority  to  sign  on  behalf  of  such  person 
shall  be  filed  with  the  statement.  The  name 
and  any  title  of  each  person  who  signs  the 
statement  shall  be  typed  or  printed  beneath 
his  signature. 

IV.  17  CFR  Part  240  is  proposed  to 
be  amended  by  adding  new  §§  240.14e- 
1  and  240.14e-2  (Regulation  14E)  to 
read  as  follows: 


Regulation  14E 

§240.14e-l  Unlawful  tender  offer  prac¬ 
tices. 

As  a  means  reasonably  designed  to 
prevent  fraudulent,  deceptive  or  mani¬ 
pulative  acts  or  practices  in  connection 
with  a  tender  offer  within  the  mean¬ 
ing  of  section  14(e)  of  the  Act,  no 
person  who  makes  a  tender  offer  shall: 

(a)  Make  a  tender  offer  which  does 
not  remain  open  for  at  least  thirty 
business  days  from  the  date  such 
tender  offer  is  first  published,  sent  or 
given  to  security  holders: 

(b)  Increase  the  offered  considera¬ 
tion  or  the  dealer’s  soliciting  fee  to  be 
given  in  a  tender  offer  unless  such 
tender  offer  remains  open  for  at  least 
ten  business  days  from  the  date  that 
notice  of  such  increase  is  first  pub¬ 
lished,  sent  or  given  to  security  hold¬ 
ers; 

(c)  Pail  to  pay  the  offered  considera¬ 
tion  or  return  the  stock  certificates  de¬ 
posited  by  or  on  behalf  of  securities 
holders  as  soon  as  reasonably  practica¬ 
ble  after  the  termination  of  a  tender 
offer; 

(d)  Extend  the  length  of  a  tender 
offer  without  issuing  a  notice  of  such 
extension  by  press  release  or  other 
public  announcement  promptly,  but  in 
no  event  later  than  one  business  day 
before  the  scheduled  expiration  date 
of  such  tender  offer,  which  notice 
shall  include  disclosure  of  the  approxi¬ 
mate  number  of  securities  deposited 
up  to  the  date  of  such  notice. 

§  240.14e-2  Trading  in  subject  company 
securities  prior  to  the  bidder’s  public 
announcement  of  the  intention  to 
make  a  tender  offer. 

(a)  It  shall  constitute  a  fraudulent, 
deceptive  or  manipulative  act  or  prac¬ 
tice  within  the  meaning  of  section 
14(e)  of  the  Act  for  any  person,  who 
knows  or  has  reason  to  believe  that  a 
bidder  will  make  a  tender  offer  for  se¬ 
curities  of  a  class  of  securities  of  a  spe¬ 
cific  subject  company,  and  who  has  re¬ 
ceived  such  information  directly  or  in¬ 
directly  from  such  bidder,  to  purchase 
or  cause  to  be  purchased  any  security 
or  any  option  to  purchase  any  security 
of  such  subject  company  if  such 
bidder  has  not  made  a  public  an¬ 
nouncement  of  its  intention  to  make 
such  tender  offer,  unless  at  a  reason¬ 
able  time  prior  to  any  such  purchase 
such  person  makes  a  public  announce¬ 
ment  by  press  release  or  otherwise  dis¬ 
closing  the  information  received  and 
its  source;  Provided,  however.  That 
this  paragraph  shall  not  apply  to  pur¬ 
chases  made  by  or  caused  to  be  made 
by  a  bidder. 

(b)  As  a  means  reasonably  designed 
to  prevent  the  fraudulent,  deceptive  or 
manipulative  act  or  practice  described 
in  paragraph  (a)  of  this  section,  any 
bidder  who  knows  or  has  reason  to  be- 
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lieve  that  any  person  has  violated,  is 
violating  or  is  about  to  violate  para¬ 
graph  (a)  of  this  section  shall  prompt¬ 
ly  make  a  public  announcement  by 
press  release  or  otherwise  disclosing 
appropriate  information  with  respect 
to  a  tender  offer  for  securities  of  a 
class  of  securities  of  a  specific  subject 
company. 

(c)  (1)  It  shall  constitute  a  fraudu¬ 
lent,  deceptive  or  manipulative  act  or 
practice  within  the  meaning  of  section 
14(e)  of  the  Act  for  a  bidder  which  has 
determined  to  make  a  tender  offer  for 
securities  of  a  class  of  securities  of  a 
specific  subject  company  and  which 
has  not  made  a  public  announcement 
of  its  intention  to  make  such  tender 
offer  to  purchase  or  cause  to  be  pur¬ 
chased  any  security  or  option  to  pur¬ 
chase  any  security  of  the  subject  com¬ 
pany  unless  prior  to  any  such  pur¬ 
chase  such  bidder  makes  a  public  an¬ 
nouncement  by  press  release  or  other¬ 
wise  containing  the  information  in 
paragraph  (c)(2)  of  this  section. 

(2)  The  public  annoimcement  re¬ 
ferred  to  in  paragraph  (c)  of  this  sec¬ 
tion  shall  include  disclosure  of  the  fol¬ 
lowing  information: 

(i)  The  identity  of  the  bidder, 

(ii)  The  identity  of  the  subject  com¬ 
pany; 

(iii)  A  statement  that  the  bidder  has 
determined  to  make  a  tender  offer  for 
a  class  of  securities  of  the  subject  com¬ 
pany; 

(iv)  the  amount  of  consideration  to 
be  offered  for  each  such  security,  if 
determined  by  the  bidder;  and 


(V)  The  amount  of  securities  and/or 
percentage  of  such  class  of  securities 
to  be  sought,  if  determined  by  the 
bidder. 

(Secs.  7,  10,  19(a),  48  Stat.  78.  81,  85;  secs. 
205,  209,  48  Stat.  906,  908;  sec.  8,  68  Stat. 
635;  sec.  308(a)(2),  90  Stat.  57,  secs.  3(b), 
10(b),  13,  14.  23(a),  48  Stat.  882,  891,  894, 
895,  901;  sec.  203(a),  49  Stat.  704;  sec.  8,  49 
.  Stat.  1379;  secs.  4.  5,  78  Stat.  569,  570;  secs. 
'  2,  3,  82  Stat.  454.  455;  secs.  1,  2,  3-5,  84  Stat. 
1497;  secs.  3.  10.  18,  89  Stat.  97.  119,  155;  sec. 
308(b),  90  Stat.  57;  secs.  202,  203,  91  Stat. 
1494.  1498.  1499;  15  U.S.C.  77g.  77j.  77s(a). 
78c(b),  78j(b).  78m,  78n.  78w(a)). 

Statutory  Authority 

The  Commission  hereby  proposes 
for  comment:  amendments  to  Rule 
434(b)  (§  230.434(b))  pursuant  to  Sec¬ 
tions  7,  10  and  19(a)  of  the  Securities 
Act;  and  amendment  to  Schedule  13D 
(§  240.13d-101)  pursuant  to  Sections 
13(d)(1),  13(d)(2)  and  23(a)  of  the  Ex¬ 
change  Act;  proposed  Rules  14d-l, 
14d-2.  14d-3,  14d-4,  14d-5.  14d-6,  14d- 
7.  14d-8,  14d-9,  14d-10,  Schedule  14D- 
10  and  amendments  to  Schedule  14D-1 
(§  240.14d-100)  pursuant  to  Sections 
3(b).  10(b).  13(d),  14(d),  14(e)  and  23(a) 
of  the  Exchange  Act;  and  Proposed 
Rules  14e-l  and  14e-2  pursuant  to  Sec¬ 
tions  14(e)  and  23(a)  of  the  Exchange 
Act. 

By  the  Commission. 

George  A.  Fitzsimmons, 
Secretary. 

February  5, 1979. 

[FR  Doc.  79-4945  Piled  2-14-79;  8;45  ami 
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